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PREFACE 


Under the revised syllabus a new subject called the 
“ Elements of Civics and Administration ” is introduced at the 
First Year Cothmerce Class of the Bombay University from June 
1946. As far as my knowledge goes, no single volume covers 
the entire course, hence I bave ventured to write a smal) book 
with a view to meet the demand of the students of Commerce 
who offer: this subject. Normally, the treatment of Civics 
should have preceded that of Administration, but a close 
scrutiny of the proposed scope of study will show that the 
so-called Civics covers Elements of Politics. I have, therefore, 
thought it desirable to acquaint the students with the nature 
of Indian Administration before discussing the abstruse aspects 
of political theory. I believe that even while teaching the 
subject such a method will be found convenient by the teachers 
and the tanght. ‘The first part of the book dealing with Indian 
Administration will be found very useful for students of the 
First Year Arts. hough this portion of thé book covers only 
one hundied and thinty pages, it contains information on oft- 
neglected subjects like the newspaper press, the Indian 
Army ete. Throughcut the book no attempt has been made 
to conceal the.views I hold, for a pretended impartiality 
would have made the book colourless and hypocritical. 


: The book has been prepared under abnormal conditions, 
but the publishers have spared no pains in the publication of 
the Volume. A few misprints have naturally crept in, but I 
have added Errata at the end of the book so that the readers 
may not be misled by the printer’s devil. 


Any suggestions for the improvement of the book will be 
most welcome. 


G. B. PANDYA. 
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Glements of Indian Administration. 


CHAPTER I 


THE NATURE AND THE ORIGIN OF THE INDIAN 
CONSTITUTION. 


(1) Nature of the Indian Constitution. 


The Indian Constitution of to-day is the result of slow 
and steady evolution during nearly two centuries of the East 
India Coinpany’s and the Crown’s supremacy in India. It has 
therefore its roots in the past and it is primarily exotic in 
character. It has often been argued that certain characteristics 
of the Indian constitution like its autocratic nature are native 
to the soil but broadly viewed it has to be conceded that these 
features were consciously introduced with a view to consolidate 
the gains of the Company and the Crown. 


The constitution of India, as of any other country, fixes 
the structure of the supreme government. Viewed in this light 
no constitution can ever be exhaustive. The details of its day 
to day working have to be evolved Ly the sovereign body and 
the people concerned. The people of India have become 
politically conscious during the last hundred years only and 
their right to influence the working and framing the constitu- 
tion has been recognised only now. ‘The future constitution 
of India may, therefore, be radically different from its 
predeceagors. 


The Indian constitution was, from 1773 to 1935, unitary 
in character. All the powers primarily belonged to the centre 
and the provinces enjoyed, in practice, considerable autonomy 
due to slow means of communication, paucity of local know- 
ledge and lack of facility to impose effective control on its 
constituent units. Since 1935 the Federal plan has come into 
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the forefront and the character of the constitution has been 
changed. This, however, puts a seal of recognition on the 
autonomous spirit which Has been prevailing throughout. 


Lest the above fact is over-emphasized it ig necessary to 
sound a note of avarning. Neither the Indian provinces nor 
the Indian states developed an individuality of their own as 
the population was moving from one area to another and the 
political divisions were the outcome of chance and convenience. 
No effort was ever made to subdivide the country on linguistic, 
racial or other scientific lines. The fundamental bomogenety 
of Indian life was thus, to sume extent, encouraged. It is only 
now that with different trends of Indian life pulsating for self- 
expression a federal constitution is thought better than a 
unitary one. 


The Indian constitution is more or less a statutory docu- 
ment passed by the Parliament and subject to variatian at its 
will. There is no room, as in the British constitution, for wide 
divergences between the theory and the practice. Conventions 
have, after 1919, arisen but the part played by them in shaping 
the broad features of the constitution is minor. Indian con- 
stitution can, therefore, be called a rigid one. 


The bureancratic nature of the constitution is also very 
clear even to a casual observer. ‘The all pervading powers of 
the Viceroy and the Governor General, the special responsibi- 
lities of the Governors of the provinces, the wide magisterial 
and supervisory powers of the Collectors of districts in British 
India are clear illustrations of its autocratic nature. What is 
true of British India is trne of the majority of Indian States. 
In short, the sovereignty in India has rested with the parlia- 
ment; in practice it is enjoyed by its instruments and it has 
not yet trickled down to its legitimate claimants viz. the people 
-of the country as a whole. 


Lastly, the framers of the constitution have had no clear 
vision of the objective before them. Treaties, engagement® 
and sanads with Indian States are of differing patterns. There 
were regulation and non-regulation provinces with different 
types of government. Even ander the Government of India Act 
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of 1935 certain provinces like British Baluchistan are exempted 
from the application of federal authority. Within the pro- 
vinces themselves there are backward areas under the benign 
care of Governors as against the provincial ministries. This 
makes the Indian constitution a mosaic document. Over and 
above at one time the Secretary of State for India while intro- 
ducing a bill for the Government of India emphatically denies 
the aim to establish a parliamentary government in the country. 
Nearly ten years later the atm has been modified due to foree 
of public opinion and a_ representative government is the 
declared aim of British policy. A viceroy of India (Lord 
Irwin), ten years later, aims at granting India Dominion 
Status but when the Government of India Act of 1935 is passed 
no reference is made to this objective. It is clear therefore 
that the objective has never been clear to British statesmen 
in the parliament or outside and this indefiniteness has resulted 
in the government trying several policies from time to time. 
The Indian public, meantime, hag looked on these experiments 
with mystic awe. 


(2) The Origin and the Development. 


he British authority in India has been established after 
a great deal of toil and continuous efforts on the part of the 
East India Company. ‘I'he East India Company's rule, in the 
legal sense of the term, did not became a reality until the 
native rule had completely degenerated and the East India 
Company had proved its superiority over the Dutch and the 
French trading com panies. 


On the last day of the year 1600 Queen Elizabeth granted 
a charter to merchants of London formed into a company for 
fifteen years on the lines of the Levant and other trading 
companies. From 1600 to 1765 the Company concentrated, in 
the main, on trade alone. Even during this period the policy 
of the company was based on expediency. The Company had 
to look to native rulers for protection and had, in addition, to- 
fight its battles royal on the home front. It is often argued 
that, the Company won the empire of India in a fit of absent 
mindedness, for the conquest of the country, during this period, 
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was not deliberately planned. Even if the Company had an 
aptitude to plan snch a conquest the effective rnle of native 
rulers was pore than a match for such a challenge which 
at one time the company’s ambitious agents threw. 


i 


After the death of Aurangzeb in 1707 the Company could 
hardly depend on the promise of protection from the great 
Moghal and due to the uncertain atmosphere prevailing it had 
to pick up cudgels in self-defence. Before the year 1707 
Company’s main business was to concentrate on the Home 
front and get its privileges enlarged as algo to see that it was 
given effective help against the Dutch competition. The Stuart 
Kings and the Protector Cromwell did nurse the Company but 
after the Revolution of 1688 the Company’s position had be- 
come precarious. A new company was formed and with the 
grant of charter to the new company the old Company’s mone- 
poly of Indian trade was challenged. But the old company had 
years of experience of Indian trade and ultimately the two 
Companies were absorbed into one in 1708 by Godolphin’s 
award. It is, therefore, clear that the Company’s victory over 
‘the opposition at home was won at a time when Indian front 
afforded the long sought opportunity to anyone who could 
turn it to his advantage. 


The East India Company’s agents started waging wars 
primarily against the French, its European competitors, and 
under this pretext interfered in native politics. Asa result of 
its own toil and triumphs it was able to secure the Diwani of 
Bengal, Behar and Orissa from the great Moghal in 1765. This - 
grant would hardly have been of any valne but for the Company’s 
decisive triumph over the French (1763) and over the Nawab 
of Bengal (1757). It should be borm@in mind that the great 
Moghal Shah Alam was not more than a mere shadow .of his 
predecessors and his authority though recognised in theory was 
more honoured in the breach than in observance. 


From 1765 to 1858 is a period when the Company 
enjoyed the position of a territorial sovereign in India. The 
work of Clive was continued with an equal vigour by Warren 
Hastings, Wellesley, Lord Hastings and Dalhousie. During 
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this period the authority of the Company had been challenged 
by Haider and Tipu as also by the Marathas but the ultimate 
issue of the strnggle was never seriously in doubt. The 
extension of the Company’s authority was an uphill task bet 
its energetic servants were equal to the challenges thrown 
to them. 


Opposition from another quarter was more difficult to 
meet. With the grant of the Diwani the responsibility for the 
governance within a limited sphere was formally assumed by 
the Company. Its servants were highly corrupt and _ irrespon- 
sible and except a few people at the top the whole administra- 
tion needed complete renovation. Following a famine in 
Bengal (1770) which carried away nearly one-third of the total 
population of the unhappy province the income of the Company 
decreased and it had to apply for a loan to the Government at 
home. The parliament passed a Regulating Act in return for 
the loan. The Regulating Act of (L773) was the first measure 
of parliamentary influence which songht to unify the 
Company’s administration of the Government of India. 


Under this act the Governor of Bengal became the 
Governor-General of Company’s dominions in India and was 
to have power of superintending and controlling the govern- 
ment and management of the presidencies of Madras, Bombay 
and Bencoolen (Sumatra). The Governor General was given 
four counsellors who were all named in the Act. The 
Governor General and the Counsellors were to hold office for 
five years and all decisions were taken by a majority vote. 


Another important provision of the Act was the establish- 
ing a Supreme Court independent of the executive at Calcutta. 


The Regulating Act in practice proved to be defective 
hence another Act, called Pitt’s India Act had to be passed in 
1784. This Act introduced the system of dualism in In@ 
Administration at home. Over and above the Court of Directo 
a Board of Control was set up with’ full powers of superin- 
tendence, direction and control of Indian government. This 
was to consist of the Chancellor of the Exchequer and one of 
the Secretaries of State and four other Privy Councillors, 
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appointed by the King and holding office during his pleasure. 
This new body was, therefore, a regular department of the 
State functioning with a view to bring the administration of 
the Company in India in line with the wishes of the Pariia- 
ment. The patronage and the trade of the Company remained 
untouched althongh a secret committee of three directors, for 
all practical purposes, functioned in place of Court of Directors. 


This Act made only one significant change in the Govern- 
ment in India, by reducing the number of counsellors to three so 
that the Governor General could, with the concurrence of one 
member, carry on the administration of the country. Over 
and above the Governor General’s control over the other 
presidencies was also tightened. 


The subsequent renewals of charters in 1793, 1813, 1833 
and 1853 can be briefly reviewed. The Act of 1793 was only 
formal in character and it made provision forthe payment of 
the members of the staff of the Board of Control out of Indian 
revenues. 


The Act of 1813 was passed after the most searching 
investigation into the Company’s affairs in India the results of 
which were embodied in the Fifth Report of 1812. ‘The 
Company’s monopoly of Indian trade had, by now, become an 
anachronism as its administration could be carried on from the 
revenues it received. The monopoly of the Indian trade was, 
therefore, taken away from it except its China trade and the 
trade in tea in India. ; 


The political character of the company was further 
emphasized by the Charter Act of 1833 which deprived the 
Company of its last vestiges of a trading body. Besides a 
highly centralised system of administration was set np which 
deprived the provinces of their law making power and a new 
Law Member was added to the Governor General’s Executive 
Council. 


During the Governor Generalship of Lord Dalhousie the 
last of the Charter Acts was passed in 1853. This act is signi- 
-feant in ag much ‘as it did not fix any: definite term for the 
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continuance of Company’s privileges and reduced the number 
of Directors from twenty-four to eighteen, six to be appointed 
by the Crown. It is clear that even if the Mutiny had not 
taken place Company’s powers would have been slowly and 
steadily taken away by the Parliament. The Mutiny only 
expedited the decision and by the Act of 1858 Indian Admi- 
-nistration was transferred to the Crown. The period of Double 
Government as also the period of Company’s rule came to & 
sudden end due to the Mutiny. 


In the third period (1858-1919) during which the govern- 
ment was taken over by the Crown. we can discern a conscious 
movement towards representative government. The govern- 
ment had come to realise the wisdom of keeping abreast of 
public opinion as also opening avenues for the display of 
native talents. In the latter part of this period the handg of 
the Government had been forced due to growing political 
consciousness among the people of the country. By the Acts 
of 1861, 1892 and 1909 the policy of associating the Indians 
with the administration of their country was sought to be 
evolved. 


The period started with a good augury as the Qneen’s 
proclamation, if carried ont in practice, would have prevented 
many an evil which were later on criticized by the politically 
conscious Indians. The Act of 1858 not only put an end to 
the period of double government but also associated the parlia- 
ment and the crown ‘in England with the direct administration 
of India. It created the office of the Secretary of State for India 
with a Council of fifteen (eight nominated by the crown and 
seven elected by the Court of Directors in the first instance). 
The Secretary of State for India was given the power to 
overrule his council except in the matters of appointments. 
The power of the Governor General, was similarly increased 
by making him the Viceroy of India to act on behalf of the 
crown. While the power was getting concentrated in the 
persons of the Secretary of State and the Governor General 
another act was on the anvil which sought to widen the basis 
of legislative activity of the government. The Governor 
General’s Council was reinforced by six to twelve members to 
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be nominated by the Governor General and holding office for 
two years for legislative purposes. At least half of these 
additional members were to be non-officials. The functions of 
the new legislative council were strict] y limited as the execu- 
tive government was very jealous of its privileges. 


The power of legislation denied to the governments of 
Madras and Bombay by the Charter Act of 1833 was now 
restored to them by the Act of 1861. In the same year the 
Indian High Courts Act empowered the Queen to establish, by 
letters patent, high courts of judicature at the three presi- 
dency towns. The judicial, dualism i.e. Company’s courts 
and Crown’s courts, was thus ended by this enactment. 


The Indian Councils Act of 1892 enlarged the size and 
the functions of the legislative councils. he non-official 
members were now allowed to be recommended by certain 
public bodies in India and in practice these recommendations 
were invariably adopted. The new councils were authorized 
to discuss the annual financial statement and ask questions. 
The Act of 1892 was an important landmark in India’s consti- 
tutional history as it made the beginning of elective principle 
to be introduced in the Governor General's legislative council. 
Yet it evoked little enthusiasm among the “ microscovic 
minority ” of the politically conscious people in the country. 


The period subsequent to 1892 is one of vigorons political 
propaganda made by more than one leader of remarkable 
talents. 


The Indian National Congress was founded in 1885 and 
by the end of the century it became more and more critical of 
the activities of the government. Until 1909 the moderates 
held the fleld as their faith in. the good intentions of the 
Government had not been shaken. In spite of the partition 
of Bengal and Lord Curzon’s unsympathetic attitude towards 
Indian aspirations political leaders like Mr. Gokhale conld 
still retain equanimity and persuade the Government and the 
people to have faith in each other. 
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In accordance with the liberal principles to which Lord 
Morley was wedded the Act of 1909, more than the Act of 
1919, opened the period of constitutional experiments. The 
provisions of this Act may therefore be noted in some details :- 


(1) The principle of election was specifically recognised. 
There were to be three classes of additional members in each 
council (Central and Provincial)—nominated official members, 
nominated non-officials and elected members. This act created 
non-official majorities in all provincial legislative councils but 
maintained an official majority in Governor General’s legislative 
council. 


(2) The size of the legislative councils was enlarged—for 
Governor General's council from sixteen to sixty, for the three 


presidencies from twenty to fifty and for U. P. from fifteen to 
fifty. 


(3) Over and above, the functions of these councils were 
also enlarged by giving them the power to move resolutions 
and permitting the members to ask supplementary questions. 


Although Lord Morley disclaimed any desire to advance 
towards parliamentary or responsible government subsequent 
events forced the hands of the Government and the announce- 
ment of August 1917 emphatically and authoritatively announc- 
ed what the act of 1909 sought to avoid. 


The last period under review, 1917 to 1945, wag inaugurat- 
ed by the declaration of the then §. O. S. for India, Mr. 
Montague. “The policy of His Majesty’s Government is that 
of increasing association of Indiang in every branch of the 
administration and the gradual development of self-governing 
institutions with a view to the progressive realization of 
responsible government in Indja ag an integral part of the 
British Empire. The progress in this policy can only be 
achieved by successive stages. The British government and 
the Government of India.........must be the judges of the time 
and the measure of each advance.” 


Viewed in retrospect the above declaration is no better 
than Queen’s proclamation and many other gestures of good 
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will which the parliament was in the habit of making. The 
importance of the above declaration lies in the fact that it was 
acted upon unlike earlier pious resolutions. The Montford 
Reforms of the year 1919 are based on the above declaration 
and the policy formulated therein has not been lost sight of 
ever since. The salient features of the 1919 act were :— 


(1) The legislative councils in the provinces were provided 
with elected majority and the franchise for election was lower- 
ed. The provincial subjects were divided into reserved and 
transferred, the former to be administered by the Governor 
with the help of his Executive Council and the latter on the 
advice of his ministers. A part of the provincial budget became 
votable and the ministers were answerable to the elected 
representatives of the people. ‘his system is called dyarchy. 


(2) The Central and the Provincial subjects were 
demarcated and the Governor General’s powers were not 
impaired by the new act. A bicameral system was introduced 
at the centre as an offset against popular control over the 
Legislative Assembly. The Governor General was given the 
power of veto and certification which made the central Govern- 
ment free from popular control. 


(3) Events leading to the passing of the Government 
of India Act of 1935. 


Although the genesis of the new act can be traced in the 
act of 1919 the Montford reforms did not satisfy the demands 
of the politically minded India. The period that follows the 
Act of 1919 sees the lannching of three non-co-operation move- 
ments (1921, 1930 and 1942) and the ultimate issue of these 
struggles is still in doubt. Nor with the passing of the Govern- 
ment of India Act of 1935 the objects of the Government have 


been clarified. 
1 


It has been argued that like many things the Britishers 
did in India the Act of 1919 was also an experiment. Even 
conceding the fact that the aim at “ progressive realisation of 
representative Government” in India was a bold departure 
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from the past policy of the government, the Act offered very 
little scope for such an experiment. ‘he Government in the 
provinces as well as at the centre failed to rouse the enthusiasm 
of the people. The events leading to the Amritsar tragedy 
though dismissed by a writer on Indian Nationalist Movement 
(Lovet) in a line were a bad augury. The faith of many an 
ardent worker in the canse of reconciliation between New 
India and Old Britain were rudely shaken and ground for 
political activity against the government was ready. 


The liberal movement had ceased to make an appeal to 
the masses and even to the politicians after the death of 
Gokhale. Beginning with the partition of Bengal the terrorist 
activities were also withont a result and the efficacy of 
terrorism as a political weapon was seriously doubted even by 
those who indulged in it. The ground was therefore ready 
for a compromise between these two ideals and the leadership 
of Mahatma Gandhi supplied the proper moral backing and 
politicalNdealogy to the new movement. Although the first 
non-co-operation movement had, according to oneschool of 
opinion, shaken the very foundation of British power in India 
its real importance, in our opinion, lies in the fact that it 
popularised nationalism and revealed the political talent which 
was until then lying dormant in a country where politics were 
a preserve of a selected few. By 1924 the Swaraj party under 
the leadership of C. R. Das and Pandit Motilal Nehru revived, 
partly, the traditions of the liberal party and turned the 
energies of the constructive elements into the council cham- 
bers. The battle of freedom was thus fought in the proud 
preserves of the Government (Central Legislature). . 


Ip accordance with the Act of 1919 a Statutory Commis- 
sion wag suught to be appointed at the end of ten years to 
recommend new changes in the constitution in the light of 
past experience gained of the working of the Montford 
Reforms. The Statutory Commission was appointed in 
November 1927 but its personnel was entirely British with a 
view to get a nnanimous report. Such a personnel was hardly 
in keeping with the spirit of 1919 act and was resented even by 
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the liberals as it was humiliating to Indian self respect. But 
inspite of its boycott a Report was prepared and published in 
1930 and was unanimously condemned by all. 


The negative attitude of Indian nationalists was, mean- 
while, an object of ridicule in the parliament. Lord 
Birkenhead, the then S.0.S. fur India, challenged the Indians 
to produce a draft constitution instead of merely condemning 
what was given to them. The All Parties Conference met at 
Allahabad and produced what is known as the Nehru Report. 
It must be said in fairness to the framers of this report that 
although the challenge was suitably answered the performance 
left the Government cold as had the Lucknow Pact of 1916 at 
the time of framing of the Montford report. 


The natural result of this spirit of frustration was the 
second non-co-operation movement. The Government once 
again started negotiations for a new constitution for India by 
calling the I Round Table Conference. The personfel was 
nominated and its representative character will always be in 
doubt. The Congress boycotted the I R.T.C. of 1930. <As a 
result of Gandhi Irwin Pact at the end of 1930 the Congress 
took part in the deliberations at the II R.T.C. towards the end 
of 1931. Mahatma Gandhi, the only representative of the 
Congress Party came away disappointed to start the non- 
co-operation movement-aguin. 


The Second Round Table Conference is noted for two 
things: (i) the nominated Indian members tried hard to proye 
their representative character as against the claim of the 
Congress to represent the whole of India; (ii) the communal 
differences could not be solved by agreement hence the Prime 
Minister of England gave his, what is called, the Commungl 
Award. This award was later on modified due to Mahatma 
Gandhi’s “ fast unto death” by the’ Poona Pact, reference to 
which will be made later. 


The III R.T.C. met late in 1932 and formulated its 
recommendations. These recommendations were partially 
embodied in the White Paper. The final draft of the Govern- 
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ment of India Bill was prepared by the Joint Parliamentary 
Committee of both the houses with a sprinkling of Indians 
and the bill became an Act in August 1935. The work of the 
three R.T.C. was thus only deliberative in character. 


The first of August, 1937, was chosen for the practical 
inauguration of the new Actin the provinces and the experi- 
ment, partial though it was, lasted for twenty seven months. 


Immediately after the outbreak of the II world war the 
popular ministries resigned in majority of the Indian provinces 
and the Act of 1935 was declared open to review at the end of 
the war. No one can exactly predi€, what the future has to 
unfold and our present job ig just to explain the working of 
the existing constitution. 


CHAPTER II 
THE SECRETARY OF STATE FOR INDIA. 


Every act which fixed the constitution of India was 
primarily the result of parliamentary activity. In fact during 
the hegemony of the Company in India the Panliament went 
into the details of Indian administration before renewing the 
charter of the Company. By slow and steady process the 
parliamentary contro] over India‘ has been established and the 
trinmph of the Parliament was complete with the abolition of 
the Company. From 1858, the entire responsibility for India’s 
administration and progress has rested with the Parliament and 
its contro] has been made continuous by the creation of the 
office of the Secretary of State. 


It may be argned that the 8. 0. S. and his council was 
another form of the old Board of Control (created in 1784) but 
even on casual] analysis it is clear that 8.0. S. and his council 
have wider powers. ‘J'o start with, in place of dual control a 
single control by a body of determined individuals was esta- 
blished. Secondly, the 8. O. 8. had wider statutory powers 
and a prestige denied to the president of Board of Control. 
The president of the Board of Control, in many important 
matters, had to look to the Court of Directors. With the aboli- 
tion of the Company the new body was not hampered by a 
commercial corporation and its policy displays a unity of 
purpose denied to its predecessor. 


The secretary of State for India hag to be a member of 
the Parliament or within six months of his appointment to the 
post be must find a seat for himself in the Parliament either 
by being created a peer or a seat made vacant foi him so that 
he can contest it successfally. : 


‘She Secretary of State for India ig also a member of the 
Cabinet and as such he must bea staunch party man of the 
front rank. The choice is not necessarily made on his having 
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an intimate knowledge of Indian affairs. In fact, until recently, 
& man without any knowledge of India was supposed to be 
better qualified in view of the freshness of his outlook. Recent 
appointments, however, show that the pendulum is swinging 
in the opposite direction and an experience or a definite out- 
look on Indian affairs is considered an additional qualification 
for the post. 


The Secretary of State for India, like other cabinet 
ministers, is to consult his colleagues before formulating his 
policy regarding India. Joint responsibility of the Cabinet 
implies joint consultation before a major step is taken. 

‘ 


As the life of the ministry depends on the backing it 
receives from the people the Secretary of State has to bow to 
the parliamentary will. The maximum tenure of his office is 
five years and in consequence there have been more Secretaries 
of State for India than Governors General. 


In view of the uncertainty of his tenure of office there 
ig a permanent under secretary who is a bureaucrat and not a 
member of the Parliament. Being a member of the Civil 
Service he is an exile from politics. He provides the raw 
material on which the policy of the S.O. S. ig based and his 
influence on day to day administration is almost complete. If 
the 8. 0. S. is, as he used to be for a long time, ignorant of 
Indian affairs the personality of the permanent under secretary 
comes into fuller play. 


The Secretary of State has also an office staff of nearly 
three hundred to help him. ‘lhis is called the India Office. 


Over and above the S.0.S. hag a parliamentary under 
secretary who is a member of the ministry though not of the 
cabinet. He belongs to house to which the S.0.S. does not 
so that hoth the houses can elicit authoritative information on 
India and call the framers of Indian policy to account. 


The salary of the 8. 0. S. for India and his office have 
been paid out of the Indian revenues gnd the politically 
conscious people of India have clamoured against these ‘Home 
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Charges’ for over fifty years’ now. It has been argued that 
the lack of interest displayed by Payliament in affairs relating 
to India is partly due to the fact that it has not to pay the 
minister concerned. With the passing of Montford: reforms 
this discrimination was sought to be diluted but not done away 
with. Under this act the salary of the 8.0.8. for India was 
declared to be the responsibility of the Parliament but the 
entire expenses of his office were not to be paid for by the 
Parliament. The British treasury only made a grant-in-aid of 
£150,000 annually and the rest of the expenses had to be met 


out of the Indian revenues. ' 


After the.Act of 1935 the position is reversed. Under 
the existing arrangement the entire expenses of the S. O. S. 
and his office are to be met from the British revenues but 
India has to make an annnal contribution from the Federal 
budget so that the S. O. S. may get a just return for perform- 
ing the duties on behalf of the Federation. 


The above is a glaring instanee of how even with the 
change of constitution the previous policy of making India pay 
is continned. Alone among the ministers of the crown the 
S. O. S. for India and his office are not paid by the Parliament 
and even when this unfair discrimination is sought to be done 
away with a new proviso continues the old financial liability 
of India. 


From the very beginning the 8S. O. S. for India has been 
invested with the powers of superintendence, direction and 
control of the Indian government. Even under the Company’s 
government the President of the Board of Control] was a power- 
ful individual but after the transfer of Indian administration 
to the Crown the power of the S. O. S. has tended to inerease. 
(1) The 8. O. S. being invariably a member of the cabinet has 
been, generally, a bigger man than the Governor General of 
India. The support he had of the cabinet made him a pewerful 
instrument of parliamentary will. (2) With the end of the 
Company’s government the normal check of a commercial 
body disappeared and the 8. O. S. has less to look for support 
to his colleagues than;the President of the Board of ,Control. 
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(3) With the laying of the,.Red Sea Cable he could send detailed 
dxy to day instructions to the Governor General and thus make 
his\ egal superiority over the Governor General a reality. 
(4) {rs Parliament ceased to take interest in Indian affairs 
from:the day the Company was abolished. Like Rip Von 
Winkle it went to sleep and left the supreme direction of 
Indian policy to the S. O. S. and as far as Indian debates went 
the interest shown by the parliament had, until very recently, 
been negligible. 


Under the Government of India Act of 1935 the 
Council of the 8S. O. S. is abolished 70 Advisers take the place. 
of former Councillors. The power’ of the 8.0.8. bas been 
naturally strengthened., In his relations with the Governor 
General the personal equation counts. The dynamic persona- 
lity of Lord Curzon or a tactful handling of men by Lord 
Minto, for a time, reversed the legal position. But whenever 
a real trial of strength comes the Governor General has to 
submit to the dictation of White Hall. Under the new Act 
the powers of superintendence, direction and control of 8. O. S. 
have been omitted and it is expected that the Government 
of India will be carried on by men on the spot underthe new 
arrangement..: 


S. O. S.’s Council and Advisers. 


The S. 0. S. for India had been provided with an India 
Council in which people with Indian experience sat and gave 
advice to him. The S. 0. S. was trusted much more by the 
Parliament hence his powers were on the increase as the time 
elapsed. Even the Indian public opinion has been against 
the Council as the councillors were retired bureaucrats and 
became a dead-weight on the progressive policy of the Govern- 
ment. After the Minto-Morley reforms Indians were appointed 
off and on but the opinion about the Council did not undergo 
a change. F 


Under the Act of 1935 the Council of 8.0.8. has best 
abolished and in its place the S. QO. S. will have a new body now 
called the Advisers. They may be three to sixin number but 
during the transitional period their number may be from 
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eight to twelve. These Advisers are to be appointed by the 
8. O. 8. for India. 


At least half of these Advisers must have held office for 
at least ten years under the Crown in India and they should 
have relinquished their office in India not more than two 
years before their appointment to the new post in Eng- 
land. These Advisers, like the fdrmer councillors of the 
India Council, should not sit or vote in the Parliament. 


The tenure of an Adviser’s office is five years and he 
is not eligible for re-appointment. Each Adviser gets a salary 
of £ 1,350 a year but if an Adviser is domiciled in India he 
is eligible for £ 600 extra as he has to maintain two  establish- 
ments. This expenditure, as explained above, is met out of 
the Indian revenues. 


The Advisers have no definite functions and would be 
consulted by the S. O.S. at his sweet will in their individual 
capacities. Their advice may or may not be followed by the 
S. 0. S. but with regard to services in India the concurrence 
of the Advisers is obligatory. The members of Indian Services 
are, therefore, protected by members of their own fraternity 
under the New Act also. 


It would be ‘clear from the above summary that the 
Advisers have insignificant powers. There is a greater con- 
centration of powers in the hands of the S.O.S. under the 
New Act than before. Public opinion is still in favour of the 
abolition of the Advisers as their influence on the S.0.S., 
though not direct, may still be considerable. The Indian 
public would very much prefer to be governed by an elected 
member of the parliament than allow his refreshing outlook, 
within a limited sphere, diluted by the opinions of bureaucrats 
of fixed opinions. 


India and the British Public Opinion. 


The British public expresses its will through the Parlia- 
ment. Althongh in the ultimate analysis the sovereignty 
belongs to the people at large, for day to day working the 
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Parliament ig a sovereign body in the British constitution. 
Even with regard to India the Parliament can alter a constitu- 
tion or frame a new one hence legally it is an omnipotent 
body. ‘The Indian public had for a long time in the past 
lodged confidence in British democracy and the ‘parliamentary 
influence was looked upon as a saving grace against bureau- 
cratic rule prevailing in the country. 


There have been concrete reasons for the Indian public 
looking upon parliamentary interference as a boon. Even 
during the Company’s rule parliamentary debates of the latter 
half of the 18th and the early ninetgenth century displayed an 
altrnism which was conspicuously,ebsent in the Company’s 
policy. Burke, Sheriden, Grey and Bright were looked upon as 
friends of India. Even after the transfer of the government to 
the Crown a similar interest was expected. Under the stress of 
world politics the British public began to turn its attention 
to problems other than Indian. In the 20th century the 
European politics gave headache to many a politician in 
England and engrossed the Parliament completely. The 
Indian debates have, therefore, been dull affairs and Indian 
policy has been, largely, based on non-partisan principles. 


All the same, several acts have been passed by the 
Parliament whose influence in the constitutional history of 
India has been all pervading. The Parliament has not become 
as unmindful of Indian affairs as in the case of the Dominions 
where, with the grant of Dominion Status, the British 
democracy has resigned in favour of the Dominion democracy. 
As far as India is concerned the final issue is still in doubt and 
to this day the sovereignty of the Parliament and the British 
public has not been delegated to the Indian public and the 
Indian Parliament. 


The Montford report made certain changes in the status 
of India in-asmuch as, for the first time, the objective of 
establishing a parliamentary democracy in India was boldly 
declared. Following the Act of 1919 certain conventions have 
taken shape which, partially, seek to transfer an aspect of the 
British parliamentary sovereignty to the elected representa- 
tives of the people. 
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It hag been noted in the previous chapter that the Act of 
1919 created a dyarchical type of Government in the provinces. 
As far as transferred subjects went the power of §.0.8. to 
superintend and control was reduced to the minimum. The 
authority of the S.0.S. was to be exercised mainly in settling 
disputes between the provinces or for the purpose of safeguard- 
ing the administration of central subjects. 


Over and above, two definite conventions took shape asa 
result of the Act of 1919. (i) If on matters which mainly 
concerned Indian interests the executive and the legislature in 
India were in agreement the S.0.S. and the Parliament would 
not alter the decision. This isin keeping with the spirit of 
the Act as the British democracy could not be at war with the 
decisions of an Indian democracy within whose perview these 
powers, primarily, lay. 


(ii) The other convention relates to Finance and is popu- 
larly known as the fiscal antonomy convention. Finance is 
the sheet-anchor of modern governments and without relaxing 
financial control representative government is reduced to a 
farce. The tariff policy of the Indian Government was framed 
by the Government of India and 8.0.8. like Mr. Montague 
(1919) and Mr. Wedgwood Benn (1929-31) had, inspite of great 
pressure from the Lancashire Millowners, refused to reduce 
duties on British textiles imposed by the Indian Government. 
India’s fiscal autonomy was thus sdught to be evolved. , 


In spite of the above gestures of goodwill the Indian 
public hag not been impressed with conventions. A ‘legal. 
guarantee is what the Indians -have been clamouring for, as 
convention can work successfully in a free country which has 
deep rooted political traditions. 


Under the Act of 1935 the old conventions have naturally 
lapsed and the Federal legislature is to enjoy complete fiscal 
freedom. This generous gesture is qualified ‘by the special 
responsibilities clause of the Governor General for ‘ the preven- 
tion of action which would subject goods of the United 
Kingdom or of Burmese origin imported into India to discrimi- 
natory or penal treatment.’ 
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It is amusing to note that as soon as a convention favour- 
able to India has taken shape a statute kills it completely. 
The Act ef 1935 goes on to defend the special responsibilities 
by referring to the concept of reciprocity. This concept is 
normally the result of two parties coming to an agreement 

» freely and it is not dictated by a dominant authority. The 
reciprocity, as far as India goes, implies the sacrifice of Indian 
interests for the protection of imperial or British commercial 
prosperity. Further, this concept of reciprocity covers both 
direct and indirect discrimination and as such the hands of the 
Governor General are further strengthened for he is the 
supreme judge of the motives of the Thdian legislature. 


Following the New Act, it is argued, Mr. Neville 
Chamberlain gave birth to another convention by his reply to 
Mr. Churchill’s question in the Parliament in June 1937, 
whether questions on India could be put as heretofore. 


According to Mr. Chamberlain, questions on India could 
be put relating to those parts of Indian affairs in which the 
Governor General was acting on the advice of the 8.0. S. But 
as far as the policy framed after joint consultation between the 
Indian ministers and the provincial governments went the 
British Parliament could not call the S. O. S. to account. 
Even when the provincial Governor was acting on his own the 
members of the Parliament were advised to exercise their right 
of asking questions on Indian policy with caution. 


Writers on Indian administration have waxed eloquent 
over this reply of Mr. Chamberlain to Mr. Churchill. Ags. far 
as Indian interests go the interference of the Parliament has 
never been regarded baneful and Indian public have always 
reposed more confidence in the parliament than in the bure- 
aucracy. Even if the above convention has better luck than 
its predecéssors one really doubts whether this convention 
gives any real power to the pedple of the country. The 
ministerial authority, as would be revealed later, can be exer- 
cised within a very limited sphere. Above all the convention 
might do no more than make the Parliament more sleepy over 
Indian debates than it has been until now. 
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The High Commissioner for India 


The office of the High Commissioner for India was 
created by the Act of 1919. Prior tothe creation of his office 
the S.'O0. S. for India used to make purchases on behalf of the 
Indian Government in London. Being an official superior to 
the Governor General of India, the S. O. S. could not be called 
to account and his political work allowed very little time to 
him to make the best bargains. Moreover, even a conscien- 
tious and hard working 8.0. 8S. for India was not free from 
personal pressure of many of his colleagues and many a time 
the Indian interests might have been sacrificed to doa good 
turn to a party member on whose support the S. O. S., to‘some 
extent, depended. Last, but not the least, the powers of the 
S. O. S. for India were getting contracted and with a view to 
make the Indian Government more representative an officer 
more subservient tothe wishes of the Indian Government was 
‘considered desirable. 


The purchases made by the Indian Government or, for 
that matter, any government, cover a wide field. The office, 
military and industrial equipment, to name only the major 
requirements, can be bought with greater convenience in 
London than elsewhere. London does not merely occupy the 
central place as the metropolis of the British Empire but it is 
considered to be an emporium of trade and banking centre of 
the world. England’s phenomenal industrial growth was 
contemporaneous with the expansion of its empire and the 
industrial magnates could be handled with greater conveni- 
ence in London than elsewhere. It is only now that New York 
has become a serious rival of London, but the emergence of 
New York is too recent to affect the arrangement. 


The Crewe Committee, appointed in 1919 to consider 
plans for the re-organisation of the India Office, suggested the 
creation of this office and suggestion was immediately transla- 
ted into practice. 


The High Commissioner, in accordance with the report, 
was selected by the Governor General in Council and his 


23 


salary was paid out of the Indian revenues. He held office 
usually for five years and was supposed to obey the orders of 
the so-called Indian Government and abide by its instruetions. 
The duties attached to the office have been widening. The 
High Commissioner is now performing certain agency func- 
tions on behalf of the India Government which were until 
1919 performed by the S.0.8S. One of his minor duties to 
look after the welfare of Indian students, to secure admission 
for them and to make arrangement for their accommodation 
etc., has become very important. The office of the High 
Commissioner—The India House at gAldwych —has partaken 
the nature of an embassy without statutory recognition and its 
importance from India’s point of view cannot be overlooked. 
It is expected that whereas the powers of the S. O. S. are likely 
to decrease with the prospect of the total extinction of the 
office, High Commissioner’s office would be widening its in- 
fluence and activities and will in due course become the 
ambassadorial office of India in London. 


Meanwhile, we must pause and consider the practical 
gaing by the creation of this office. On closer analysis it is not 
very certain how far India’s commercial interests are carefully 
looked after by the High Commissioner. To begin with, the 
bureaucratic nature of Indian Government did not end ky the 
Act of 1919 and the mere creation of a new office and increase 
of expenditure could hardly be adjudged an advance in the 
right direction. The Dominions may well afford this luxury 
as they have not to pay, in addition, for the maintenance of 
Dominion Secretary’s office. Besides, the Dominion High 
Commissioner is independent of local influence which is more 
than could be expected of the Indian High Commissioner. The 
new addition of plumage toa dead bird cannot make it fly. 
India still remains, at best, a dependency and as such can ill. 
afford the luxury in which the dominions may, legitimately, 
indulge and get benefit.. 


Under the Act of 1935 the High Commissioner is to be 
appointed and his salary and conditions of service prescribed 
by the Governor General exercising his individual judgment. 
Under the act of 1919 the Governor General exercised this 
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power in consultation with his council but now he will take 
the advice of 8.0. 8. as he acts in his individual judgment. 
The indirect influence of the &. 0. 8. on the commercial acti- 
vities of the Indian Government in London is, therefore, re-esta- 
blished. Instead of taking such a retrograde step it would have 
been better if the S. O. S. for India had been invested withthe 
powers he exercised before 1919. One sometimes admires a 
bold and a determined reactionary step instead of being deceiv- 
ed by false appearances. 


The High Commissioner,under the present arrangement,is 
outside popular control and has to look up to the Governor 
General and indirectly to the S. 0. S. for inspiration. Instead 
of adding to his powers and prestiege by making him equal to 
Dominion High Commissioners, he has become an instrument 
of a predetermined policy. Paucity of details of the working 
of the new arrangement do not warrant any other conclusion 
beyond the one we can legitimately draw by analysing the 
statutary changes in the New Act. It should also be noted 
that the personnel of the High Commissioner’s office has been 
rapidly on the increase since its creation. Granting the increase 
of its utility and efficiency the office has become more and 
more expensive. It would have possible to welcome the 
arrangement had the financial burden of India in maintaining 
the office of the S. O. S. had been entirely shouldered by the 
British tax-payers and Indian responsibility had ended with 
the maintence of the High Commissioner’s office in London. 


CHAPTER III 


THE EXECUTIVE GOVERNMENT OF INDIA. 


Every government has three important branches which 
are meant to serve the needs of the people. Of these three the 
executive carries on day to day administration and consists of 
a highly disciplined and select body of state servants. The 
legislature is expected to make laws nd is naturally a more 
representative and a larger body. Inthe framing of laws as 
many people are consulted as it is possible. A law is likely to 
be readily honoured in case more people are associated in its 
making. The last branch, the judiciary, consists of learned, 
impartial and fearless individuals who can protect the liberty, 
rights and privileges of individuals. 


(1) The Governor General. 


The Central Executive of India consists of the Governor 
General and his Council. The position of the latter has altered 
under the Act of 1935. Although many sweeping changes will 
be made by the New Act, the Act of 1919, largely, holds true 
even to this day for the Federal picture has not been completed 
as far as the Central Government of India goes. 


The Indian Government has not yet dropped its bureau- 
cratic character and even at the centre the personality of 
Governor General is dominating. The increase of his power 
was natural in view of the expansion of Company’s political 
influence in the country. Besides, the Company waged many 
wars in which the direction and control had to rest with its 
political head in India. The office of the Governor General 
was-creatéd jn 1774 and ever since the influence of the Governor 
General has been on the increase. Even now the Parliament 
has not thought it desirable to circumscribe the powers of the 
Governor General appreciably. With the transfer of Company’s 
government to the Crown, in 1858, a significant addition was 
made to his prestige for the Governor General was to exercise 
all the powers of the Crown and was in consequence called the 
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Viceroy of India. In this capacity he received. the homage of 
the Indian Princes, exercised the prerogative of merey and 
pardon and was to formulate the foreign policy of the Govern- 
ment of India. 


It has been often argued that before 1858 the Governors 
General were, broadly speaking, Digger pepple than the presi- 
dents of the Board of Trade, but after 1858 the Secretary of 
State has been superior in talent to the Governor General. This 
argument is not supposed to signify that the Governor General's 
prestige or power was in any way decreased by the Act of 
1858. Moreover, the broad generalisation will be found to be 
erroneous when subjected to a closer scrutiny. This statement 
should, therefore, be construed to mean no more than that the 
S. O. S.’s status is superior to that of the Governor General and 
the Viceroy and in view of the peaceful policy pursued in 
India no outlet for G. G.’s dormant talents, if any, was to be 
had. It has been proved by experience that opportunities 
create heroes and such opportunities were rare after the 
transfer of Indian territories to the Crown. 


The Governor General is appointed by His Majesty on 
the advice of the Prime Ministery and his choice is generally, 
though not invariably, made from the British aristocracy. The 
appointment of present Viceroy (Lord Wavell) shows that a 
distinguished servant of the Crown, though a commoner, may 
be given this prize post and,in keeping with time-honoured 
convention, he is created a Peer. The Governor General of_ 
India ig generally a non-party man and such a qualification is 
thought desirable because the Governor General does not change 
with the change of government in England. 


The salary of the Governor General was not to exceed 
Rs. 2,56,000 per year, but under the. 1935 Act his salary is 
reduced to Rs. 2,50,800 per vear. There has been ‘a lot of 
criticism against the fat salary the Governor General draws and 
this negligible reduction of regular pay may mean very little. 
On his appointment the Governor General is granted an outfit 
allowance of £ 5,000 and considering the fact that his appoint- 
ment is, normally, for five years the allowance is liberal. Over 
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and above the Governor General is paid allowances and the 
annual expenditure on him costs the Indian public Rs. 7,62,000. 
It is difficult to say how far a nominal reduction of salary“helps 
the Indian tax-payer—if itis witha view to help the tax- 
payer at all. 


Once in harness, the Governor General has enormous po- 
wers. The entire procedure of work in the Council can be deci- 
ded by him. The Governor General distributes the work, makes 
rules for conducting meetings and nominates the president in 
his absence from amongst the members of the Council. Under 
the Act of 1919 the Governor General had a casting vote which 
could be effectively used when his Council was equally divided 
on an issue. The Governor General could even get his work 
done in his own way for the Secretaries of different departments 
had a direct access to him above their official superiors. Asa 
rule the executive council was weakened. Even in matters of 
the appointment Governor General’s opinion carried weight 
as also in the case of appointment of Governors of provinces 
except the presidencies. 


The concentration of authority in the hands of the 
Governor General has been found convenient by the home 
government. The experience of Warren Hasting’s executive 
council convinced the authorities at home that powerful 
executive council was more a source of hindrance than a source 
of help in the administration of India. In 1786 an Act was 
passed which enabled the Governor General to override his 
council, Political theorists may discover an element of auto- 
cracy in this arrangement but the fact remains that the 
executive council had never been representative of the people. 
It could not, therefore, be given the power of a cabinet. Nor 
could an Hxecutive Councillor who radically differed with 
the views of the majority in his council make an appeal to 
the people and alter the composition in view of the popular 
verdict, 


In his relations with the legislature the Governor 
General is given similar overriding powers. Until 1919 he 
was an ex-officio President of the Imperial Legislative Council. 
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He enjoyed the right to address both the Chambers, summon 
and dissolve them, extend their life under special circum- 
stances and above all his previous .permission was necessary 
before certain kinds of bills could be moved. In effect, even 
- discussion of certain types of bills could be stopped if the 
peace of the country wasin peril. As if these routine powers 
were not enough the Act of 1919 gave the power of veto—not 
allowing a bill to become an Act inspite of its successful 
passage by legislatures—to the Governor General. ‘This veto 
could be exercised in the case of decisions of the Executive 
Council also. Besides the Governor General had the power of 
certification i.e. he could enforce an Actin spite of its rejec- 
tion by the legislature. To crown it all, the Governor General 
could make ordinances for peace and good government of the 
country. The period of its application was not to exceed six 
months but it could be renewed for a further period. At the 
time of-the II non-co-operation movement this power was 
widely made use of by Lord Irwin and Lord Willingdon. 


Under the New Act (1935) the positions of the Governor 
General and the Viceroy are differentiated although the same 
man has until now enjoyed both the offices. This differentia- 
tion, though widely understood, was not in such a significant 
manner defined. The occasion arose in view of partial transfer 
of power at the centre to people’s representatives. The 
Viceregal powers—as King’s representative in relation to Indian 
States—which the head of the executive government in India 
enjoyed had to be differentiated and possibly to be protected - 
also. 


Under the new arrangement the Governor General 
exercises his powers in three different ways. As a federal 
ministry is to be installed at the centre its power and influence 
has to be clearly defined. When, therefore, the Governor 
General acts in his discretion he need not consult his ministers 
at all. Secondly, when the Governor General acts in his 
individual jundment he is expected to. consult jis ministers 
but need not act in accordance with the advice tendered. 
Lastly, the Governor General is to act on the advice of his 
ministers. 
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The concentration of authority could be defended in 1919 
on the plea that neither the Executive Council nor the 
legislature were of a representative character. In 1935 the 
Special powers of the Governor General will find few serious 
protagonists. ‘The special powers of acting in discretion and 
individual judgment are, respectively, mentioned in 94 and 32 
sections of the Government of India Act. When the Governor 
General acts in accordance with these special powers he is 
supposed to be under Secretary of State’s direction. The 
authority of the Parliament is once again re-established and the 
Indian democracy has a guardian to att on its behalf. 


The Governor General is also to appoint three counsellors 
for reserved subjects as dyarchy, banished from the provinces, 
has taken hold of the centre. Heis also given the authority 
to appoint a financial adviser whose position will be dubious 
in view of the fact that there would be a finance member in 
the ministry. The Governor General will summon an_ indivi- 
dual or a party to form a ministry and in this he would be, 
presumably, guided by the practice prevailing in the British 
constitution. Lest his position may be mistaken for that of the 
Crown in England it is necessary to point out that the Governor 
General, unlike the King in England, can preside over the 
meeting of ministers in his discretion and make rules for con- 
ducting the business. The Governor General can also, as in 
the Act of 1919, pass the Governor General’s Acts. Over and 
above he isarmed with special responsibilities which are a 
unique product of the New Act. They cover a wide field and 
are defined under section 12 of the Act and are to be fulfilled 
by the exercise of his individual judgment. 


The Governor General can also issne a proclamation in 
case of an emergency and by this he can exercise all the func- 
tions of Government in his discretion. The proclamation is 
to be communicated to the Secretary of State and laid before 
the House of Parliament. This ceases to operate after six 
months unless the Parliament desires otherwise. In no case 
shall this emergency administration continue for more than 
three years but the Parliament by an Act can extend its’ 
application as has been done in time of the IZ world war. 
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During the period of emergency al] laws made will be 
held valid two years after the proclamation has ceased to have 
effect. They can, however, be repealed or re-enacted by the 
legislature. 


(2) Governor General’s Council. 


The Central Executive Council owes its origin to the Re- 
gulating Act of 1774. By that Act four councillors were 
appointed to give advice to the Governor General. By Pitt’s 
India Act of 1784 the number was reduced to three, the Act of 
1833 increased it once more to 4 and in the latter half of the 
19th century there were six members in the Executive Council 
due to increase of Government’s work and the introduction of 
the portfolio system. | 


Before 1935 the Executive Councillors were appointed by 
the Crown and their number varied at the will of His Majesty. 
Under the 1919 Act their number was eight including the 
Commander-in-Chief. The first attempt at Indianisation was 
made after the passage of Minto-Morley Reforms and since 
1921 there have been three Indians .in the Conncil. Of these 
members one was to belong to the legal profession and three 
members must have been in the service of Crown in India for 
at least ten years. 


Until 1935 the superintendence, direction and contro) of 
civil and military government was also vested in the Council 
but this clanse had to be omitted in the new Act due to the in- 
troduction of provincial autonomy. The tenure of executive 
councillors was fixed at five years from the time of the Regulat- 
ing Act of 1774. Leave for four months could be granted to 
the Councillors once during their tenure of office. Their 
salary was fixed at Rs. 80,000 per year, but is now reduced to 
Rs. 66,000 per year. After the Act of 1935 and specially dur- 
ing the war the number of Indians in the Execntive Council 
has increased in proportion. The portfolio system, introduced 
by Lord Canning, gave power to the Executive Councillors to 
‘conduct routine business and bring only important matters to - 
the Governor General for advice or guidance. They met once 
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a week to discuss matters with the Governor General. In case 
the provincial governments were overruled by the decision of 
the Councillors or other departments were involved the 
Governor General was to be made aware of the fact. 


Every Executive Councillor had a Secretary whose posi- 
tion was analogous to that of the permanent under-secretary in 
England. The Secretary was in charge of the departmental 
office and was appointed for three years from amongst the senior 
servants of the Government. The Secretary could be present 
at the meeting to supply detailed information on any subject 
under discussion. He was also to attend on the Governor 
General once a week and was to bring important matters to the 
notice of the Governor General. 


Under the Act of 1935'the Governor General is to 
appoint not more than three.Counsellors (Advisers) for the 
administration of reserved subjects, and old Executive Council, 
therefore, disappears. Their appointment is not obligatory 
nor is their advice binding on the Governor General. The 
Governor General is also to appoint a Financial Adviser to 
assist him in safeguarding the financial stability and credit of 
the Federal Government, and tender any advice asked for. 
His salary and conditions of service are to be decided by the 
Governor General but after the initial appointment the Federal 
ministry is to be consulted in his appointment. 


With the passing of the 1935 Act the importance, guch 
as it was, of the Executive Council has disappeared and the 
new Counsellors and the Financial Adviser become new tools 
in the hands of the Governor General. It should, however, be 
noted that the change has, in part, taken place due to a new 
body, the,Council of Ministers, whose powers and privileges 
may now be noted. 


(3) The Council of Ministers (1935) 


Under the Act of 1935 the Governor General will appoint 
a Council of Ministers not exceeding ten in number who 
would be responsible to the legislature. Their salary will be 
fixed by an Act of legislature hence a direct vote of non-confi- 
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dence can alone remove them from office. The old practice 
was to suggest a nominal reduction of salary of a Minister in 
the province and this was tentamount to be a hint of no-confj- 
dence in the Minister or the Ministry. This practice has not 
found favour with the framers of the New Act. Under the 
Act no premier is mentioned but one will presumably 
emerge as in the provinces where the New Act has been tried. 
The Ministry will partake the nature of a composite cabinet 
as representatives of Indian States and members of important 
minority communities have to be ineluded in it.: The 
ministry will, therefore, not represent one party and its policy 
will also not be of one pattern. 


The allocation of the portfolios is the duty of the 
Governor General, but in‘ practice this will automatically 
devolve on the prime minister. Matters of importance will be 
brought to the notice ofthe Governor General by the Secretaries 
of the departments who have a direct access to the Governor 
General. ‘If any of the special responsibilities of the Governor 
General is affected by the policy of the Ministry the Governor 
General will be informed of it. 


From the above description it would be clear that at the 
centre a dyarchical type of Government will be installed. 
The Joint Parliamentary Committee was of the opinion that if 
power had to be withheld from India such an arrangement was 
inevitable. The Ministry devoid of homogeneity may yield 
excellent results according to the J. P. C. Whenever there 
is a difference of opinion between the bureaucratic 
counsellors and the representative ministers the Governor 
General, with his overriding powers, will resolve the dispute. 
The Government of India Act makes a provision for a common 
consultation between these two branches but in practice 
conflicts will arise as the two boltlies are quite different in 
composition and outlook. 


The Governor General is, however, given power in his 
instrument of instructions and to inculcate collective responsi- 
bility and encourage joint consultation between himself, 
counsellors and the Federal Ministry. A special emphasis is 
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laid on defence in view of pressure which was brought to bear 
on the Government by political bodies in India. Under this 
head the views of. the ministers have to be ascertained—not 
necessarily honoured—when the Indian officers or Indian 
forces are to be employed abroad, The decision will be taken 
by the Governor General and ministerial advice may be of no 
avail. Further, the finance department under the Finance 
Minister will be kept in close touch with finance of defence. 


From the above narration it would be very clear that the 
powers of the ministry have been severely limited. The very 
composition of the ministry leaves much to be desired. Even 
when representation to all parties and:interests in the Federal 
Ministry is conceded the Act gives very limited power 
to this body. Evidently, the spirit of 1919 is still at 
large and the experiment of dyarchy which was a grievous 
failure in the provinces is to be tried at the centre. 


CHAPTER IV, 
THE CENTRAL LEGISLATURE. 


In every democratic country the legislature is supposed 
to be the most important branch of government, for, on the 
nature of laws, depends the well-being of the people. If the 
end of government is to protect the liberty of individuals so 
that they may give the best to the society of which they happen 
to be members, then the nature of Jaws has much to do with 
the fuller expression of what is best in a people. According 
to present dynamic concept it ig now accepted that law is not 
ohly a command but an appeal and as such it has to be as 
representative of popular will at its inception as it is possible. 
Its success is, in this way, donbly assured and with changing 
ideals of society law can also change. 


The legislature being at the apex of the administrative 
structure its treatment should have preceded that of the 
executive. But this would have little justification in view. of 
its latter historical development. The progress of legislature 
in India bas been slow and a’ Law Member was for the first 
time added to the Governor General’s Council as Jate as 1833. 
The non-official element has been introduced in the legislature 
in 1861 and its representative character conld be doubted even 
until 1919. This Act made the Indian legislature at the centre 
bicameral and its powers were increased. Nearly 3°/, of the 
Indian population was enfranchised and in 1935 franchise 
was raised to 14°/,. The Ninth Schedule of the Government 
of India Act of 1935 discusses the transitional constitution 
which is not dissimilar to 1919 Act. It may, therefore, be 
assumed that the 1919 Act is still in force at the centre. 


Before we describe the com position and duties of the 
Central Legislature it is necessary to cast a glance at the nature 
of franchise and electorates in India. It is a matter of common 
knowledge that in matters of legislation the ideal is to associate 
as many citizens as possible. Ag all the citizens cannot be 
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consulted the system of representation is to be made use of 
and many a citizen has to be satisfied with the right of vote 
only. Persons who enjoy the right of vote are known, in 
political parlance, as electorate or constituency and the right of 
giving vote is called franchise. 


\ 

Even in countries where universal franchise prevails 
criminal offenders, young boys and girls and lunatics are 
disqualified from voting. Further, in England women were 
not given the right of vote untjl 1918 and it was only in 1928 
that they got the right of vote on an equal footing with men. 
A casual acquaintance with English constitutional history will 
reveal how poor persons and individuals devoid of property 
qualifications were denied the right of vote for a long time. 
By theend of 19th century all of them, except women, were 
given the right of vote and to-day the franchise in England is 
above 50°». This compares very favourably with India 
where even under the latest constitution the franchise is only 
14 Jo. 


The Nehru report had advocated universal adult franchise 
and although the Congress was prepared and fought election 
under the 1935 arrangement its stand has not altered ever since. 
I'he Radical Democratic Party has laid a further stress on this 
problem of franchise, for without the universal adult franchise, 
the new constitution would not be representative nor would it 
be workable. The Communist Party has also stressed the same 
point and its political ideal cannot find fruition until and 
unless the entire adult population, irrespective of property 
qualification, is galvanised into political action. 


Unfortunately for us the nature of electorates ‘in India 
is, to say the least, ‘unprogressive in character. As soon 
as first steps were takey towards giving representative govern- 
ment to India the demand of the Muslims for separate com- 
munal electorates was conceded. The Sikhs in the Panjab and 
Europeans in important cities and plantation areas got a similar 
treatment. The policy once favoured had to be extended to 
the scheduled castes by the Communal Award of 1932. 
Although this was later on modified by the Poona Pact it 
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resulted in a mixed electorates with reserved seats to the 
scheduled caste. Besides this, in India we have special electo- 
rates for landed aristocracy, the trade, industry, commerce, 
and universities. Lastly, the fourth type of electorate—the 
general electorate—holds true in the case of non-Mohammedan 
constituency for which only geographical unit is taken into 
consideration. 


From the above brief survey it would be clear that the 
electoral system in India is, at best, a compromise and evokes 
very little enthusiasm among the progressive elements in the 
country. The system of communal electorates has roused the 
greatest opposition. Under the plea of protection of minority 
rights weightage has been given to the Muslims and the Sikhs. 


Objective writers (cf. D. R. Gadgil in his Federating 
India) have shown preference to secession as against this 
nefarious practice which spreads like wild fire. It would Be 
very much better if one type of electorate is uniformly intro- 
duced to the exclusion of others so that an equal justice is done 
to all parties and interests in the country. If the communal 
electorates are unscientific and objectionable on the ground 
that they perpetuate differences and discourage tendency to 
fuse the special and mixed electorates with reserved seats are 
no better. The remedy will, probably, be found when the aim 
ef our political life is unambiguonsly defined and _ the 
alternative systems like proportional representation and fune- 
tional representation are carefully studied. For the present 
the electoral rolls prepared by Collectors of different districts 
in India hold the field and the only objection one can raise is 
to point out the omission of one’s name as soon as a tentative 
edition of the roll is published. 


The Legislative Bodies. 

By the Act of 1919 the legislature became bicameral in 
character i.e. instead of having one house of legislature a 
second house was created. This bicameral system hag been 
defended in England on grounds of sentiment and history. 


The abolition of House of Lords has been seriously mooted 
more than once and its continued existence is assured to it 
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only in case no violent change of national policy takes place. 
In U. S. A., Canada, Australia and South Africa different 
political units, over and above the individual citizens living in 
different geographical limits, are represented in the upper 
chamber. In India the belated introduction of bicameral 
system could hardly be called absolutely necessary. The upper 
chamber in other countries is expected to amend and revise but 
in India the special powers of bureaucracy have put an effective 
restraint on an impulsive democracy. Under the circumstances 
the policy of the government is hard to appreciate and it is 
disconcerting to note that under the, 1935 Act the bicameral 
system has been extended to six of the Indian provinces. Ina 
free country the upper chamber may perform certain func- 
tions admirably and to the satisfaction of at least a class of 
people. In a dependent country like India the purnose of the 
upper chamber may only be to strengthen the hands of 
biireaucracy and make the system more expensive and complex. 


The Council of State. 


Tbe upper chamber at the centre created by the Act of 
1919 was called the Council of State and had sixty members. 
Out of these, thirty-three were to be elected by differing 
franchise in different provinces and twenty seven were to ‘be 
nominated. -Out of this nominated bloc not more than twenty 
were to be officials. In the Bombay Presidency people with a 
yearly income of at least Rs. 30,000 or paying the minimum of 
land revenue to the extent of Rs. 2,000 per year were qualified 
to vote. The total number of voters under this system was, 
naturally, very small. In the year 1925 there were 17,000 
voters in the whole of British India and until the year 19395 
the number of voters has been round about 20,000. It is, there- 
fore, cleay that the Council of State is predominantly an oligar- 
chical body. . 


The Ggancil of State had a tenure of five years and had a 
president nominated by the Governor General. This body was 
denied the right to choose its own president and it wonld be 
interesting to note that until 1932 its president was invariably 
an official. The quorum of the Council of State was fixed at 
Gifteen. 
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The powers of the Council of State could, like those, of 
any other legislative chamber, be divided under Legislative, 
Administrative and Financial heads. Its Legislative powers 
were equal to those of the lower chamber for any member was 
allowed to introduce a bill and all bills before becoming Acts 
were to receive its assent. Under Administrative head a 
member of this body conld move resolution on giving fifteen: 
days notice. It shonld, however, be borne in mind that resolu- 
tions are in the nature of recommendations and although the 
government will not always flont the popular will a resolution 
is not binding on the Government. The second way to exercise 
its administrative power was to move an adjournment motion 
provided the President allowed the motion of topical interest 
to be discussed in preference to other business. The power to 
move an adjournment motion was to be conceded subject to the 
proviso that the motion was definite. 


The third power of interpellation was exercised by 
putting questions and counter-questions to executive officials 
with the permission of the President. On matters affecting 
the relation of the Government with foreign or Indian States 
no questions could be put nor a resolution moved. Under the 
Act of 1935 greater laxity may be given to the members in 
view of accéssion of Indian States. 


Under the financial heads it should be noted the Council 
of State was to discuss the budget on the samme day ag the lower 
chamber. The upper chamber, like the House of Lords in 
England, could discuss the budget in detail but as for the 
voting of particular grants its hands were tied. The voting of 
supplies and grants for different departments was the exclusive 
privilege of the lower house. : 


Under the Act of 1935 certain significant and even sweep- 
ing changes have been made in the composition and the work 


ef the upper house. 


To start with, the Council of State is to be composed of a 
total of not more than two-hundred and sixty members. Its 
total strength is, therefore, more than quadrupled. Of these 
onehundred ‘and fifty six members are to represent British 
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India and not more than one hundred and four are to hail 
from the Indian States. The nominated bloc is only of six 
chosen by the Governor General out of 156 members of 
British India. The State representative will either be nomi- 
nafed by the rulers of the Indian States or a system of repre- 
sentation may be allowed at the sweet will of these rulers. 


The Council of State will bea permanent body but $ of 
its members will retire every three years so that each member 
will have nine years’ tenure of office. Initially, one-third of 
the members will be chosen for three years, another one-third 
for six years and the rest for nine years. ‘She same procedure 
holds true for the six nominated members two of which will 
be nominated for three years, other two for six years and the 
remaining two for nine years. Thereafter, every three years, 
members will be elected or nominated for nine years in the 
regular way. As faras the system of election is concerned 
the Council of State is not affected by the New Act, for the 
direct election continues because the electorate to be handled 
is not large. 


For the election of the Council of State the property 
qualification, yet to be determined, will be very high. The 
communal and* general constituencies will, however, hold 
true. For Europeans and Christians there will be electoral 
colleges for the whole of India and, as in the case of scheduled 
caste electors, they will have to be the members of the provin- 
cial legislature. 


The President of the new Council of State is elective. 
The financial powers of this house have become co-ordinate 
with the lower house. This is a retrograde step as in all 
democratic governments the financiul powers are a proud 
preserve of the lower and the democratic chamber. The power 
denied to'the Council of State at its inception in 1919. haye 
been given to it with a vegeance. 


The Lower Chamber (Under 1919 Act) — 


Under the Montford Reforms the lower chamber of the 
Central Legislature was called the Legislative Assembly. It 
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was to consist of one hundred and forty four members of which 
one hundred and three were to be elected and forty one 
nominated by the Governor General. Of the nominated 
nembers not more than twenty five were to be officials: 


Although the political divisions of different provinces 
were taken as units for allocation of seats the franchise varied 
in different provinces. For example in Bombay all those who 
paid income tax and agriculturists paying an annual land 
revenue of over-Rs. seventy five only weré eligible for voting. 
In the case of poorer districts of Presidency, the agricultural 
franchise was lowered to half i.e. agriculturists living in the 
- districts of Ratnagiri, Panchmahals and Upper Sind, and paying 
Rs. thirty seven and annas eight only as land revenue were 
eligible for vote. The tenure of Legislative Assembly was for 
three years and the President, Sir Frank Whyte, was nominated 
by the Governor General in the first instance. Later on the 
Presidents and the Vice-Presidents were elected but this elec- 
tion was to be approved, by the Governor General. ‘The salaries 
of the President and the Vice-President were voted by the 
Assembly. In the absence of the President the Vice-President 
wag to preside and in absence of both any one of the four 
members nominated by the President -could be requested to 
preside. The President was to control the debate, use his cast- 
ing vote when votes were equal, and in a general way protect 
the privileges of the Honse. He could be removed on a vote of 
no confidence by the Assembly provided the Governor General 
agreed with the decision. : 


As the Legisldtive Assembly was a popular and a repre-~- 
sentative body it would be of interest to describe, in some 
detail, its method of work. The time and place of its meeting 
was fixed by the Governor General to which each member was 
summoned by the Secretary of the Chamber. At ‘the com- 
mencement of each session the agenda, or the advance 
programme of business to be transacted, was despatched. The 
Governor General was to allot particular number, of days for 
non-official hysinesg. The quorum i.e. the minimum number 
ef members requirad to enable the body to transact business, 
was fixed at twenty five as against fifteen for the apper house. 
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The legislative protedure of the house also needs an 
elaborate treatment in view of the fact that it was more active 
of the two chambers. In inatters relating legislation one 
month’s clear notice was required to introduce a bill and, as in 
the British Parliament, a bill would have three readings. In the 
first reading only general principles were to be discussed, the 
second reading subjected the bill to a searching analysis clause 
by clausé. Amendments could algo be moved on seven days’ 
notice. Inthe third reading only verbal amendments were 
allowed and no notice was required for them. After going 
through all three stages successfully the bill was to be sent to 
the other house to pass through the game procedure. Lastly, it 
went to the Governor General and only on receiving his assent 
could it be called an Act and put on the Statute Book. 

The administrative powers were exercised in the follow- 
ing fashion. (i) Questions could be putin any of the honses 
of legislature provided ten days clear notice was given snbject 
to the proviso that one member could not put more than five 
questions in a day. Supplementary and short notice questions 
could also be asked if allowed by the President. (ii) Resolu- 
tions could be moved, if not dis-allowed by the Governor 
General, on fifteen days notice. Non-official resolutions could 
be moved only on days allotted for non-official business. 
Amendinents to these resolutions conld be moved by the other 
members and in case there was more than one resolution order 
of preference was decided by ballot. (iii) Adjonrnments could 
be moved immediately following the question period and were 
required to have the support of at least thirty members. ‘he 
President would then intimate that the matter was to be taken 
at 4 p.m. to be discussed until 6 p. m. 

The Budget, ur the proposed estimate of expenditure for 
the ensuing year, was also a lengthy affair. It was to be pre- 
sented on the day allotted to it by the Governor General and a 
detailed copy of the estimate was to reach every member of 
the legislature seven days in advance. On the day of its pre- 
sentation no discussion was to take place and the Finance 
Member was to hold the field throughout the day. 

The Governor General allotted a definite number of days 
for the discussion of the Budget and after a detailed diseussion 
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in which the policy of the Government was also subject to 
scrutiny, voting of demands for grants was ‘undertaken. For 
the discussion of any one demand a maximum of two days 
was allowed and not more than fifteen days were to be allotted 
for the voting of the whole budget. On the last dav of the 
allotted term all discussion was to be stopped at 5 p.m. and all 
the outstanding demands were to be put to vote. 


In parenthesis, it may be added that the legislature had 
the power, like the Parliament, to reduce but not to increase 
the amount demanded in the Budget. 


Nhe Legislative and Administrative powers of the 
Assembly were similar to those of the Council of State but ag 
far xs financial powers went it enjoyed special privilege of voting 
of grants. This privilege was denied to the Council of State. 
It should, however, be borne in mind that this right had very 
limited significance as, under the 1919 Act, 85°/» of the total 
expenditure was non-votable. Vhis included among other 
things—salaries of Imperial Service officials, external and 
ecclesiastical affairs, defence, tribal areas and interest on 
national debt. These matters conld be discussed with the 
permission of the Governor General but could not be put te 
Assembly's vote. As for the votable part, the items were 
anbinitted to the Assembly in the form of demands for grants. 
But the Governor General was fore-armed with the power of 
certification and im case the Assembly reduced or refused a 
grant it could be restered by the Governor General. The 
budget estimates were prepared by the Finance Member over 
whom the Legislative Assembly had no contro}. The Assembly — 
exercised its power over financial affairs in two ways. (¢) It 
could appoint Standing Finance Committee consisting of ten 
members with a Chairman nominated by the Governor General. 
It powers conld not be effective as it served as an advisory 
body to the Finance Department. (ii) The Legislative Assembly 
eonld appoint a Committee of Publie Accounts consisting of 
twelve members not less than eight of which were to be 
elected by the non-official members of the Assembly. The 
President of this body was the Finance Member with a 
casting vote. The work of this body was to see that the money 
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voted by the Assembly was spent for the particular items and 
irregularities were brought to the notice of the Assembly. . 


The Lower Chamber (under 1935 Act) 


The Legislative Assembly, nnder the Act of 1935, changes 
its name to the House of Assembly. Its composition is enlarg- 
ed to three hundred and seventy five members of which two 
hundred and fifty are to be elected from British India and one 
hundred and twenty five to be nominated (or allowed to be 
elected) by the rflers of the Indian States. One sixth of the 
total number of members should be present to transact business 
(quorum). The nominated block dishppears from the lower 
house completely but the introduction of State nominees would 
not radically alter the nature of the lower house. 


Under the New Act the electorate is widened to include 
roughly 14°/9 of the population but the democratic ideal is 
onee more sacrificed for the sake of convenience. ‘The lower 
chamber should, normally, be answerable to the masses and its 
contact with the voters should be direct. ‘The White Paper, 
published in 1933, wanted to continue the system of direct 
election bauj the Joint Parliamentary Committee of 1934 advo- 
cated the system of indirect election for both the Chambers. 
On protests being raised in India the Parliament suggested 
the queer compromise of retaining indirect election for the 
lower house but allowed direct election for the Council State 
on which the Indian public, as a whole, did not fix much atten- 
tion. ‘he evident reasons for such a decision were the large 
constituencies and the abnormal number of voters for the 
lower chamber. The Legislative Assembly of the provinces 
will, therefore, be the body of electors for the House of 
Assembly. 

Although the framers of the Act have laid speeial 
emphasis on responsibility. Under the New Act 70°/» of 
the budget is non-votable ‘The Governor General wiil, as far 
as possible, consult the Ministers (responsible tothe Legislatare) 
even in defence aud foreign affairs. How far this would have 
worked in practice is still a moot point ay the Federal part of 
the constitution never came into operation before or during the 
II world ‘war. 


+ 


CHAPTER V 


EDERAL FINANCE AND THE INDIAN RAILWAYS. 
(1) Federal Finance. 


All governments have been zealous ggardians of the 
treasury in view of large expendiure which hag to be incurred 
by the State dneto the widening of its activities in modern 
times. The importance of financial side of Company’s admini- 
stration was much in evidence because of the commercial 
character of the body that governed India. Certain energetic 
Governors General were unpopular with the Directors because 
of their expensive policy. Under the Crown the Home Govern- 
ment loosened the tight control over finance and ag such the 
Indian Government enjoyed the financial power more fully. 
This transfer of power did not benefit the provinces as centra- 
lisation was fashionable until 1870. It is only in time of Lord 
Mayo that the right of the provinees to have partially in- 
dependent existence as financial units was reeognised for the 
sake of administrative convenience only. This was because the 
provinces did not care to collect the tames efficiently, as 
efficiéncy had no reward. A_ province which clamoured for 
more got greater justice than another which put its require- 
ments modestly. An element of unreality was added in view 
of the false estimates and competitive inflation of demands by 
nearly all the provinces concerned. 


Lord Mayo, therefore, delegated certain departments to 
the provinces to be managed by them and the taxes collected 
were to be used for provincial purposes only. These delegated 
departments did not yield enongh money to cover the entire 
expenses of a province henee an additional grant of what wag 
known as “ dole” was sanctioned by the Central Government 
to make up the deficit. This continned in the time of Lord 
Lytton and Lord Ripon and the number of delegated depart- 
ments went on increasing. In due course the system of ‘dole’ 
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was replaced by giving the provinces a percentage in the 
révenues of certain departments called divided heads. The 
contracts made under this svstem were revised every five years 
and in the time of Lord Curzon this system was sufficiently 
well-established. In 1904, Lord Curzon, with his ideas of 
systematizing everything. declared the five year contracts quasi- 
permanent and deviation from the norm was, therefore, made 
dificult. Lord Hardinge declared the existing contracts of the 
year 1912 permanent. On the eve of Montford Reforms there 
were, therefore, three types of subjects exemplifying the 
arrangement between the centre and th@ provinces—(i) central 
subjects, (ii) provincial subjects and (iii) divided heads. It 
should be stressed that this arrangement was with a view to 
convenience the centre ag also the provinces. ‘Chere was no 
parliamentary enactment which recognised the independent 
right of the provinces and thereby introduce the principle of 
federalism in the arrangement. 


After the Montford Reforms the pledge of self-government 
contained in the declaration of Mr. Montague had to be honour- 
ed in a concrete form. Underthe Act of 1919 two lists 1o€ 
subjects—central and provincial—were recognised. The number 
of subjects in the provincial list was appreciably increased with 
the result that the centre was faced with « deficit. ‘I'he posi- 
tion of centre and the provinces was therefore reversed. With 
a view to solve the new problem created by the Act of 1919 a 
Comittee under the chairmanship of Lord Meston was appoint- 
ed in the year 1921-22 and this fixed the amount to be paid by 
the different provinces to the centre to help the centre out of 
the deficit with which it was faced. The Meston Award gvas 
maturally unpopular as the provinces were reluctant to pay the 
sum in view of the heavy expenses they had to ineur. ‘he 
partially representative governments of the provinces were 
guarding their rights and wanted to make use of the money 
for purposes of development and other cognate plans. The 
award had, therefore, to be cancelled with « further plea that it 
‘was undignified for the centre to ask for contribution from the 
provinces. The provinces had, further, another piece of good 
igck when the power of borrowing money and igsuing loans 
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was conceded to them within certain limits. Until this arrange- 
ment came into force the Government of India alone could 
arrange for the loans required by the provinges on the plea 
that the provinces were not to enter into competition in the 
open market with the Government of India. Besides, under a 
unitary Government the provinces were given the powers on 
sufference only and for all the practical purposes the centre 
was responsible for the acts of commission and omission by the 
provinces. With this responsibility went the rights also. ‘The 
legal position of the centre was sound but in practice it did not 
work well hence the deviation from the accepted practice. 


Although the above arrangements appeared to be very 
generous to the provinces the centre still occupied a favoured 
position. ‘To start with, all the elastic sources of revenue like 
income-tax and customs duties belonged to it and these could 
be collected with convenience. The revenue received from 
these sources was on the increase in view of rising standard of 
living and rapid industrialisation of the country. No voice was 
raised against this type of taxation in the post-war period and 
in fact public opinion always strpported an increase of rates on 
these heads. On the other hand, the provinces were given 
inelastic sources of income like excise and land revenue. When 
the Government, with the best of intention to give the money 
back to the people in another form, tried to increase these 
taxes it was likely to run the risk of becoming unpopular and 
dubbed as tyrannical and unprogressive. To end with, the 
provinces had to bear the heavier burden of running the day to 
day administration and there could, hardly, be any economy in 
the machinery it employed. ‘The centre, at the worst, could 
alwys order the provinces about as in this arrangement the 
principle of federalism was conspicions by its absence. The 
provinces were at the mercy of the centre, legally as well as in 
practice. All the same it must be admitted that the arrange- 
ment did contribute a great deal to the success of federalism 
which followed soon after. 


Finance under the Act of 1935. 


Under the New Act the experience obtained between 
1919-1933 was made use of for the Montford plan contributed 
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a great deal, though not in law but in practice, towards 
bringing into existence the federal system. The Act of 19385 
recognises the fact that as the body of tax-payers are the same 
for the provinces as well as for the centre, the central and the 
provincial taxes are both important. The presumption is 
essential as under federalism the revenues are to be allocated to 
the provinces and the centre under a statutory arrangement 
which does not subordinate the provinces to the centre. The 
provinces are, for the first time, made absolutely independent 
of the centre and are not required to look upon the centre for 
the continuance of the favours. Under the new arrangement 
three elaborate lists of subjects are made. 


(i) The Federal legislative list includes subjects like 
customs duties, excise duties on articles manufactured in India, 
corporation tax, galt, income tax, stamp duty, taxes on railway 
freights and fares. terminal tgxes on passengers carried by 
railways and air, etc. (ii) The provincial legislative list and 
(iii) the concurrent legislative lists are not clarified properly 
us the centre is supposed to assign a part of the revenues 
collected to the provinces. The elaborate division of the 
revenues is of academic interest only ag Federation right 
involve many adjustments. For example, the Indian States 
are not subject to any direct taxation by the centre except the 
Gorporation tax to be imposed ten years after the inauguration 
of federation. It is difficult to understand this proviso ot the 
Act as federation, to be genuine, is between units which make 
equal sacrifices for a common purpose. If a sacrifice of equality 
between different wnits forming the new federal state has to 
be made it is much better to leave the unit out which demands 
a preferential treatment. ‘I'he practice is not only indefensible 
on theoritical graunds but its recognition encourages waverers 
and puts a preminm on recalcitrant elements in the country. 
The argumeats against Pakistan should, with greater justice, be 
applied te this part of the federal scheme which will reduce 
the whole structure to mockery. 


The federal budget is further divided into votable and 
mon-votable items. ‘Ihe non-votable items cover, nearly, 70 °/» 
of the total expenditure of the federal government and only 
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30 °{o is to be submitted for the vote of the legislature in the 
form of demand for grants. Even this part of votable budget 
does not give effective power to the Legislature. Cute in the 
votable items can be restored by the Governor General if he 
‘feels that it would affect any of his special responsibilities. 
'The laws governing federal finance show, clearly, a suspicion 
of public opinion and as such this part of federal scheme has 
much to contribute towards the failure which stared the new 
constitution in the face from its very inception. 


(2) The Railways of India and the Federal 
- Railway Authority. 


Among all the means of modern transport the railways 
are the most important in India. The canals, the roads and 
the airways have not yet sought to solve the economic, the 
gocial and the administrative problems of the country to the 
game extent as the railways. ‘The all-pervasive infinence of 
the railways need not be stressed as the benefits arising there- 
from can be realised by us all in our country. 


The building of railways started in India in 1854 and the 
total mileage of railways to-day is 43,000 only with a capital 
investment of 880 crores. Compared to the size of the country 
this is not much as the British Isles with 1/13 size of India 
have a mileage of 23,600 and U.S. A. with double the size of 
India has a mileage of 250,000. 


The railway development in the country took place ata 
time when in Europe as in India the system of private enter- 
prise still held the field. The building was undertaken by 
private Joint Stock Companies, for business principle was 
thought desirable in the working of railways. Unfortunately, 
this private enterprise brought many abnses in its wake. To 
start with the capitalists wanted a guarantee of at least a 
minimum of interest which the Government readily gave along 
with specific portion of Indian territory for their monopolistic 
operation. When the railway lines were laid the land was 
available in India at a cheaper price than in Europe and the 
building was also easier in view of cheap labour and less 
undulation of the country over which the lines ran. Yet the 
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Indian railways, mile for mile, are many a time more expensive 
than the European railways. The British material and British 
skill was employed to the exclusion of local one. It might be 
argued that the Indian material and Indian engineering skill 
was not in existence then; but if a little of foresight had been 
used, local material could have been, partially, made available 
and Indians conld bave been trained to do the work more 
cheaply as in other departments of Indian Government. 


Even from the point of view of the Government only 
the private ownership of the railways left much to be desired. 
The Indian railways were not only wanting from the economic 
and cultural point of view, but their very administration was 
open to question. Accordingly the Acworth Committee was 
appointed in 1924 and this reviewed the railway administration 
from 1914 to 1918. The recommendations of the Committee 
are worth noting. (i) The Committee suggested that the 
Government was to take over the management from the com- 
panies. Aga result of this recommendation majority of the 
railways are now owned by the Indian Government. (ii) Railway 
budget was to be separated from the general budget afid a 
fixed contribution was to be taken towards the general revenues 
of the country. This proviso naturally limited the effective- 
ness of the first recommendation. 


Before the Act of 1935 the railway department was in 
charge of the member for communications in the Central 
Executive Council. Below him was the Railway Board con- 
sisting of Chief Commissioner, Financial Commissioner and one 
member with directors, deputy directors and secretaries of 
railway department under them. In parenthesis, it may be 
added that as the contracts of some of the companies came to 
an end the railways were purchased by the State. This, 
however, did not go to the root of the evil, as State ownership 
did not necessarily mean State management. New contracts 
with the companies were made to allow the companies to 
manage the railways fora specified period. This, partially, 
explains the limited contro! which the Member of Communica- 
tions had on the railways and the nature of the composition of 
the railway board. 


50 


The railway budget was presented, separately, by the 
Communications Member. The Legislature could discuss this 
budget generally and vote a part of its grants. The control of 
the Governor General was, however, more real on the railway 
board and railway budget. As the railway board was not 
created by parliamentary statute, its duties and personnel 
could be changed by the order of the Government of -India 
( Governor General ) and the Secretary of State. 

Act of 1935. . 

Under the Act of 1935 certain departments at the centre 
were transferred to the people, as even under the dyarchical 
system of government at the centre there was fear of British 
capital invested in the railways being endangered. The 
Secretary of State for India appointed a sub-committee in 1933 
to consider the matter and the Joint Parliamentary Committee 
also gave a careful consideration to the matter. The Joint 
Parliamentary Committee suggested that the control of railway 
administration be placed inthe hands of .a statutory railway 
authority which would be free from the political control of 
the Federal Legislature and Federal Ministry. 

\ 


Accordingly, the Act of 1935 laid down a detailed 
constitution of the Federal Railway Authority. The power 
to regulate, construct, maintain and operate the railways is 
vested in a corporative body consisting of seven members 
appointed by the Governor General. Of these, three are to be 
appointed by the Governor General and the rest presumably 
on the advice of his ministers. From among these members a 
president of the Federal Railway Authority is to be appointed 
by the Governor General in his discretion. The members are 
to have an experience of finance, administration, commerce, 
industry or agriculture of the country, but they are not to be in 
the service of the Crown, railway or members of the legislature 
twelve months before their appointment. Their tenure of 
office ig fixed at five years and they can be reappointed for 
another five years. The Governor General can, acting in his 
individual judgment, terminate the appointment of any member. 
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Their salaries are to be determined by the Governor General in 
his individual judgment. 


The official staff at the head of the executive staff of the 
Federal Railway Authority is also to be appointed by the 
Governor General in his individual judgment. In matters 
relating to questions of policy the Federal Government is 
competent to exercise its control, provided that, if a dispute 
arises as to whether a matter was one of the policy or of detail, 
the Governor General, in his discretion, is to give the final 
verdict. 


Besides this, provision is made for a railway tribunal in 
the Act and railway rate proposals can be introduced in any 
chamber of Legislature on the recommendation of the Governor 
General. 


Under the present arrangement, therefore, the Federal 
Railway Authority, though not classified as a reserved subject, 
is under the direct supervision of the Governor General. 
Before 1935 the Governor General could, on the advice of his 
Executive Council, alter the constitution of the railway autho- 
rity, but now no responsible minister can interfere with the 
powers given to the Governor General by a parliamentary en- 
actment. The legal position of the Governor General is strong 
and direct parliamentary control over the Railways in India 
reigns supreme. Unless the Act of 1935 igs amended by the 
parliament, no change can be brought about either in the 
nature or the extent of popular control over the railways. 


Meanwhile, the Indian criticism of the railways is gather- 
ing strength. The historical background for such a criticism 
has already been noted, for no effort wag ever made to use Indian 
capital or Indian talent. ° The foreign companies were given 
very generous concessions and their control over the manage- 
ment is still a reality. The gurantee on interest has encourag- 
ed extravagance and the corruption prevailing in the railway 
department is a matter of common knowledge to all and sundry. 


The economic advantages accruing from the railways in 
England U. S. A. and other European countries are conspicuous 
by their absence in India. Neither the agricultural nor the 
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industrial output of the country is evenly distributed, for 
unfavourable tariff rates do not equalise price all over the 
country. It is interesting to note’ that, whereas ‘in othef 
countries the major part of railway revenue is received from 
the transport of goods, the Indian railways depend on the 
passenger traffic for their maintenance. Largest profit is 
made by the railway companies from III class passenger 
traffic and this class of passengers are left to make 
themselves as comfortable as they can. The air-conditioned 
coaches and I and II class travel in the Indian Railways 
are a luxury of which any country can be proud and the Rail- 
ways do not fail to advertise this fact. These comforts are 
provided to the select few at the cost of minimum comfort and 
convenience of the majority who travel by the JII. Arguments 
may be advanced to advise the impecunious Indians to travel in 
the higher class, but the public has been feeling that the 
higher class is not for them. When people belonging to upper 
strata of society like Indian members of the Indian Civil 
Service including a Chief Secretary of a province (Mr. C. M. 
Trivedi, now the Governor of Orissa) cannot force their way 
into I and II classes, it is too much to expect that an ordinary 
Indian will exercise his right to travel at heavy cost in the 
comfortable class. This is not all. The system of recruitment 
in the railways has been a public scandal for years now. Un- 
abashed nepotism coupled with preference to particular 
classes of people (Europeans, Anglo-Indians, Parsis etc.) is 
creating an unhealthy consciousness of individuality among 
‘the employees in the railways. The railway service, like the~ 
Army service, is a matter of grave concern to the people of the 
country. These two departments provide employment not 
only to the educated and the literate, but for the expert artisans 
and unskilled labourers irrespective of their schooling. For 
the successful solution of the economic, social and defence 
problems of the country the railWays are and will become more 
and more important. Although certain abuses are disappearing 
and-will finally disappear with further nationalisation, mere 
nationalisation without democratising the constitution shall be 
of no avail. The remedy, like the disease, is therefore poli- 
tical in character and by making the railway administration 
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sensitive to public opinion and subjecting its policy to the 
dictation of the representatives of the people alone can we reap 
the maximum advantage from the minimum of milage at our 
disposal. 


For the present the credit side of the Indian railways hag 
been the help it has rendered in time of war. Even in normal 
times the railways have been built at heavy costs for strategic 
purposes only. With the extension of civilian control, it is 
hoped, this partial service, such as it has been, of the railways 
will be extended to the service of the country as a whole both 

'in time of peace and in time of war. 


CHAPTER VI 


JUDICIAL ADMINISTRATION AND THE FEDERAL 
COURT. 


Although judicial powers, in a limited sense, were given 
to the Company from its very inception, the Company’s judi- 
cial administration became a reality only after the grant of 
Diwani by the Great Moghal to the Company in 1765. In 
pursuance of rights granted Warren Hastings provided each 
district with civil and criminal courts known as Diwani Adalat 
and Fauzdari Adalat respectively. In the civil court an English 
officer was the presiding deity and was assisted by an Indian 
Diwan. In the criminal courts, on the other hand, the proceed- 
ings of the ‘Kazi, a Mufti and two Maulvis were merely 
watched by the Collector. Over and above, a Sadar Diwani 
Adalat presided over by the Governor and Sadar Nizamat 
Adalat with a Kazi, a Mufti and a Maulvi were also established 
in Bengal to hear appeals from civil and crizninal courts 
of districts. With the passing of the Regulating Act in 1773a 
Supreme Court of judicature with a Chief Justice and three 
other judges was established at Calcutta. This new court was 
given power to do justice to Company’s servants. This provi- 
sion naturally created a dualism in the judicial administration 
of Bengal. ‘To start with, the Act was silent on the nature of 
law the Supreme Court was to administer. The Sadar Diwani 
and the Sadar Nizamat Adalats were native to the soil and the 
legal system of the Moghals was taken asa guide in these 
courts. Presumably the Supreme Court was to administer the 
English Law, but this created complications in view of the fact 
that there was conflict of jurisdiction between these courts. 
Besides, the Company was the supreme administrative and 
wilitary authority, whereas the Supreme Court was vested with 
supreme judicial authority. In view of the historical develop- 
ment of rough and ready justice by the servants of the Hast 
India Company and the native influence of combining admini- 
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strative and judicial powers the Governor General’s executive 
council claimed the appellate powers from the Sadar Courts 
which was galling to the Supreme Court. Warren Hastings, 
realising the illogical situation thus created, anticipated the 
High Court Act of 1861 and made the Chief Justice of the 
Supreme Court the Judge of the Sadar Diwani Adalat. It must 
be said to the credit of Warren Hastings that his administration 
of justice in the districts was also characterized by attempts 
made at approximating the present with future developments 
in the judicial sphere. 


In the time of Lord Cornwallis several notable reforms 
in the judicial sphere took place. In 1774 Warren Hastings 
had separated the departments of revenue and justice, but 
Cornwallis gave back the control over criminal justice to 
Collectors but deprived them of civil jurisdiction. Over and 
above, four Courts of Circuit were created to supervise the 
work of Collector-Magistrates and the Sadar Nizamat Adalat 
presided over by the Governor General was established at 
Caleutta. During the Governor Generalship of Lord William 
Bentinck (1828-1835) the provincial courts of appeal were 
abolished and their duties were transferred to Civil Judges. 
The Collectors were further strengthened by being invested 
with the magisterial powers of the Civil Judges. Another 
Significant reform of Lord William Bentinck was to admit 
Indians to high Judicial posts. Lord Cornwallis imbued with 
the ideals of British Judicial System and with his eyes on 
efficiency had given very limited scope for local talent by merely 
establishing Courts of Native Commissioners. Lord William 
Bentinck established courts of Sadar Amins and in due course 
evolved the subordinate judiciary which played a very promi- 
nent part in the local judicial sphere. 


} 

The Indian High Court Act of 1861 amalgamated the 
Supreme and Sadar Courts i.e. the courts representing the Crown 
and the Company. This Act established three High Courts 
of Judicature in the presidency towns of Calcutta, Madras and 
Bombay. With the establishment of these High Courts the 
old Sadar Courts and the Supreme Courts were abolished and 
their work was taken over by the new High Courts. The 
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Judges were to be appointed by and hold office during the 
pleasure of the Crown and the High Courts were given superin- 
tendence over the lower courts and framed rules ‘for them. 
Each High Court was to consist of a Chief Justice and not more 
than fifteen* Judges at least + of which including the Chief 
Judge were to be barristers, and not less than } members of 
the covenanted Civil Service. Other occupants of the civil posts 
for five years and pleaders of ten years standing were also eligible 
for Judgeship and High Courts. In due course the number of 
High Courts increased and now all provinces except Orissa 
and Assam have either a High Court or Chief Court or Court 
of Judicial Commissioner. The salaries of the Justices and 
Chief Justice differ in different provinces; for example, the 
Chief Justice of Bombay draws an annual salary of Rs. 60,000, 
whereas the Chief Justice of Nagpur High Court Rs. 50,000 
only. These salaries and allowances are charged upon the 
revenues of the provinces concerned and are, not subject to the 
vote of legislature. This is in keeping with the independence 
of the judiciary. Further, the High Courts are immune from 
the criticism of the legislature and the Governor General keeps 
a Vigilant eye over its privileges. ‘l'’emporary Judges on the 
bench as also additional Puisne Judges are appointed by the 
Governor General. 


The qualifications for appointment to the Bench are fairly 
high. The Judges should either be barristers of at least ten 
years, standing, be I.C.S. officers of ten years, standing with 
three years of experience as District Judges or should have 
held judicial office in British India for at least five years. The 
Chief Justice in addition to above qualifications should have 
served as a Judge of a High Court for at least three years. 
The High Court Judges are required to retire after attaining 
the age of sixty. At present there are seven High Courts, two 
Chief Courts and one Court of Judicial Commissioner in India. 
The total nnmber of Judges varies from two in the N. W. F. 

* The Indian High Courts Act of 1911— 

(i) raised this maximum to 20. 


(ii) Governor General could appoint High Coart Judges temporarily for 
two years, 


57 


Province Court of Judicial Commissioner to 19 in the Calcutta 
High Conrt, exclusive of the Chief Justice. The powers enjoy- 
ed by the High Courts are wider than those of the Chief Court 
or the Court of Judicial Commissioner. The High Courts of 
Bombay, Madras and Calcutta exercise original in addition to 
appellate jurisdiction. For appeals rules are laid down in the 
civil and criminal procedure codes. Ags far as the original 
jurisdiction of these High Courts goes, in civil cases amounts 
of Rs. 2,000 or over should be involved and in criminal 
matters cases are committed to them by Presidency Magistrates. 
Over and above, as remarked above, the High Courts have 
become very useful media of exercising centralised contro} 
over the smaller courts in the provinces. 


The judicial administration in the divisions of the provin- 
ces may now be briefly reviewed. In every province High 
Courts or Chief*Courts are superintending the working of all 
other criminal and civil courts. The nomenclature of the 
personnel of courts in the districts and sub-divisions differs in 
different provinces, but the powers given to the Judges are 
uniform throughout the country. The Magistrates are classi- 
fied as J, II and III class.) The First Class Magistrate has 
power to sentence an accused up to two years, imprisonment and 
to fine np to Rs. 1,000. The Second Class Magistrate has power 
to sentence up to 6 months and to fine up to Rs. 200 and ITI 
Class Magistrate up to one month and a fine of Rs. fifty only. 
All these magistrates are paid by the Government and have, 
normally, administrative in addition to judicial work. The 
District and the Presidency Magistrates supervise their work, 
who in turn are under the supervision of the High Courts. 


The judicature is regarded in all democratic countries as’ 
a guardian of civic privileges and the qualities required of a’ 
Judge are legal knowledge and impartiality. Even ifa Judge 
is amply rewarded with these precious qualities, the layman, at 
times, can help the Judge in deciding questions of fact which 
the Judge, by himself, might not be able to do. With a view te 
popularise the judicial procedure and allow public opinion au 
outlet in the most important branch of’ administration, the 
system of Jurors and Assessors has been introduced in India. 
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The system of Jury has played a very prominent part in 
developing the common law in England and their contribution 
to the English Law is recognised by all. In India nine persons 
make up a Jury in trials before a High Court and an uneven 
number not exceeding nine in other Courts. If a Sessions 
Judge disagrees with the Jurors, the matter is to be referred to 
the High Court. In trials before the High Court majority 
must inelude six Jurors. The Assessors are three to four in 
Sessions Courts and their verdict is not binding on the Court. 
The current opinion is that the Jury and the Assessors have 
outlived their usefulness, as justice is a technical matter and 
the Judges have been performing their duties well. It is diffi- 
cult to agree with this view, for justice, like legislation, needs 
as much of public co-operation as possible. ‘The concept of a 
democratic State pre-supposes a consultation of people before an 
alleged wrong-doer can be punished or a law enacted. 


The civil and criminal courts are not separate in the 
districts and sub-divisions. The Civil courts in particular, 
differ in nomenclature in different provinces, but the District 
and Sessions Judge is at the head of the district judiciary. 
Below him are subordinate judges and there are Small Causes 
and Revenue courts—all to be supervised by the District and 
Sessions Judge who has power to hear appeals from these 
courts in both civil and criminal cases. Appeals are allowed 
in every country as a Judge is not supposed to be infallible. 
In India two appeals are allowed in civil cases and only one in 
acriminal case. At this point a broad distinction may be 
drawn between the Civil and the Criminal side of Judiciary. 
In a criminal case the prosecution is carried on by the Crown 
and the proceedings aim at punishments of a crime. In a civil 
case one private citizen or a corporation enters an action 
against another and this side of justice provides redress for a 
tert or civil wrong. ‘ 


One of the legacies of judicial dualism of Company’s days 
was the special privilege claimed by European subjects in Indian 
Courts under the Crown. With the institution of” competitive 
examination for entering the Indian Civil Service in 1853 a 
few Indians had been able to force their way into this 
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privileged branch of Crown’s service. By the eighties of the 
19th Century these Indians by virtue of their seniority could 
be put in charge of districts and were also qualified to be raised 
to the bench. In fairness to them a bill, named after Mr. 
Ilbert, was introduced in the central legislature enabling the 
Government to empower Indian Magistrates to try European 
British subjects. The privileged class raised a storm of protest 
and the attempt of Government to end this racial discrimination 
ended in a compromise in 1884. Under this arrangement 
Indian Magistrates could try European British subjects but the 
latter could claim, even in most trivial cases, a mixed jur y; 
not less than half of which were to be Europeans or Americans. 


By 1919 this practice had become an anachronism, but 
the only attempt made by Government to end this ugly diseri- 
mination was to allow a similar concession to British Indian 
subjects. The Indians when tried by a European Judge were 
also allowed to claim a mixed jury not less than half of whose 
members were British Indian subjects. The acceptance of 
this recommendation of the racial distinction committee in 
1923 does not remove the cause of grievance, ag provisions 
concerning the trial of European criminals differ in many 
respects from those applied to British Indian subjects. 
Moreover, the Governor General was given special powers to 
disallow any Dill in the central or the provincial legislature 
which touched the privileges of European British subjects. 


Separation of Powers. : 


During the eighteenth century the English Parliament 
was an object of admiration and English ideals of political 
liberty were in the air in the European atmosphere. The 
famous French philosopher, Montesquieu, in his Esperit des 
Lois contended that in England the individual liberty was safe, 
because there was separation of judicial, executive and legislative 
powers. ‘I'he statement, though taken as true at the time, 
has been dissected by many a modern philosopher and found 
to be wanting in soundness. The critics of Montesquien a, 
no further than to prove that in the British constitution ef, 
the time rigid separation of powers was not a reality. Yet 
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among the contemporary systems of the government prevailing 
in Europe the British constitution alone afforded an outlet for 
the peaceful expression of individual will. Even historically 
the British constitution had the germs. if not the fruition, of 
this idea and, it is now admitted by all that for the successful 
working of judicial administration the judiciary at least should 
be kept independent of the executive. 


In England the Supreme judicial authority ig exercised 
by seven Law Lords representing the House of Lords. Yet 
it may be safely assumed that legislative or executive inter- 
ference with judiciary is reduced almost to nothing. Under the 
circumstances there is no reason why in India the obscurantist 
system of combining the criminal jurisdiction with revenue 
collection (an executive power) should hold the field. The 
Collector ig still a magistrate on the plea that, being a 
custodian of public peace, his hands should be strengthened. 
Secondly, it ig argued that separation of powers will involve 
an increase in expenditure which a country with limited 
revenue can ill afford. Thirdly, the Sessions Judges will get 
additional cases and nay be overburdened with work. Lastly, 
the blame is laid at the door of Indians and it is argued that 
in India there is no public opinion in favour of punishing 
the wrong-doer and hence the bureaucrat must be an accuser 
as well as the judge of the guilt. 


These arguments need a close analysis in view of the 
fact that they hold the field and are likely to affect the future 
of the Indian Judiciary. 


To gay that the Collector will be weakened, if criminal 
jurisdiction is taken away from him, is like arguing that corporal 
punishment is necessary in the schools and colleges, because 
the students would not behave themselves. The Collector being 
an executive officer need covet the judicial power no more than 
a teacher the privileges of a policeman. Separation means divi- 
sion of labour and by such a step the Collector as well as the 
Judge will add to the efficiency of their departments. The 
plea of the increase of expenditure can be answered in a similar 
way. Assuming that the Government is very sincere to reduce 
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the expenditure tothe minimum, this amusing to note that short 
cuts are taken only when the well-being of the people at large. 
is concerned. As for the overburdening of well-paid Sessiong 
Judges we can only say that for the salary of an average ses- 
sions judge at least two more can be had. provided the desire ta 
curtail emoluments is all round. The Indian administration is 
top heavy and there ig no reason wby in a country with a 
very low standard of living the English standard of emolu- 
ments should apply. The last argument is the most mischiev- 
oug and niisleading of all. Unless it is categorically admitted 
that the entire population of the country ig criminally inclined, 
the apathy of the public to wrongs done to individuals cannot 
be explained. In one breath it is argued that Indians are 
fona of litigation and in another breath a contradictory 
remark about apathetic attitude of Indians towards crimes 
is advanced. A closer analysis of the problem will reveal 
that India contains no more gangsters than England or 
America and if at all certain political offenders have been 
prétected by the public this has been the case in Russia, 
Kngland and other countries also. 


To conclude in view of general distrust to which the 
system lends itself the Collector shonld be made purely a 
collector of revenue. In the Presidency towns this separation 
has already been effected and the results are not dissatisfying. 


Moreover, on the civil side separation has yielded satis- 
factory results. In absence of any valid reason in favour of 
combination of criminal aud Collector’s powers the step of 
separation should be taken without delay. 


The Federal Court. 


In spite of several constitutional changes in India the 
judicial sphere has been. broadly speaking, immune to new 
influences. The only addition to the judicial system since. 
1861 has been the addition of the Federal Court to the Indian. 
legal system under the Act of 1935. A supreme court ig a’ 
vital necessity in all federations as an arbiter to interpret the 
constitution and resolve disputes between one federating unit 
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and another or the federating units and the central government. 
When we visnalise the complicated Indian scene with its multi- 
farious states in different stages of political development and 
the British Indian provinces with conflicting policies, the neces- 
sity of a federal court appears immediate. Accordingly, with 
the passing of the Government of India Act of 1935 the Federal 
Court was also constituted on October 1, 1937 with a Chief 
Justice and two other Puisne Judges. The headquarters of the 
Federal Court is fixed at Delhi, although it can meet at other 
places also. Under the Act the Crown is to appoint the Chief 
Justice and not more than six other Puisne Judges as soon as 
Federal picture is complete. The judges are to hold office 
until they attain the age of sixty five. The qualifications for 
raising aman to the Federal bench are high. The Puisne 
Judge must have been. before his appointment, a High Conrt 
Judge for at least five years or a Bannister or a pleader of 10 
years’ standing. The Chief Justice should have been an Advo- 
eate of 15 years’ standing. 


he salaries of these judges are charged upon the revenues 
of the Federation. The Chief Justice is paid a salary of Rg. 
7,000 p.m. and the Puisne Judges draw Rs. 5,500 p.m. 


The functions of the conrt can be classified under the 
beads of Original, Appellate and Consultative. The Federal 
Court wil] exercise original jurisdiction in matters of disputes 
between the Federating units and the Centre and the Units. 
In this connection its powers may be called strictly federal and 
constitutional. In view of the paneity of work in normal 
times as also with a view to give India a Supreme Court, 
Appellate jurisdiction given to this court is also considerable. 
Appeals from the Indian High Courts may be allowed in matters 
involving substantial questions of law. The Act also declares 
that the Federal legislature may provide by an Act that, when 
@ civil case involves an amount not less than Re. 50,000, an 
appeal from the High Court to the Federal Court may be made. 
This proviso pre-supposes an agreement between the provinces 
and the centre so that the rights of the High Courts as the 
supreme judicial bodies in the provinces are not in any 
way infringed. In cases where appeals from High Courts to the 
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Federal Courts are permissible, appeals to the Judicial Commi- 
ttee of the Privy Council will, naturally, be abolished. The 
consultative functions of the Federal Court are not clarified 
yet, but its opinion may be sought in important matters, provid- 
ed the two parties agree. Mahatma Gandhi's appeal to it 
regarding affairs in Rajkot igs a case in point. The popular 
fear that the Governor General may use this Court for 
interfering with the course of justice does not appear to be 
based on valid grounds. During the War the Federal Court 
declared ultra vires the laws enacted under the special powers 
of the Governor General. Such an exercise of judicial inde- 
pendence by the Federal Court will become a rule rather than 
an exception, provided the personnel of the Court is true to the 
ideals of justice and fair-play. 


The judgments of the Federal Court are declaratory, for it 
has no means at its disposal to enforce the decisions. Yet it is 
not necessary to entertain the fear that the authorities at the 
centre orin the unit of federation will flout the expressed 
opinion of the Court on which they have to depend for their 
very existence. 


Yet, when all is said, the fact remains that the Federal 
Court’s birth is premature and its duties hardly worth the 
expense. The first Chief Justice declared in bis speech in 
December 1937 that the existence of the Federal Court ex- 
emplifies the unity of India. While one might feel elated, that 
India’s judicial unity ig personified in the Federal Court, the 
federation whose vital part it should be is only a possibility. 
Kven the primary function of the Court to interpret the consti- 
tution cannot be exercised in view of the absence of Federation. 
Under the circumstances the Federal Court should, at least, 
have been made the last court of appeal and the jurisdiction of 
the Judicial Committee should have disappeared. Unfortuna- 
tely, Federal Court. like the Federation, is only an experiment. 
Appeals to the Privy Councilin case of original jurisdiction 
and in other cases with the permission of the Federal Court are © 
allowed. With the successful introduction of Federation and 
addition to the influence and dignity of the Federal Court 
appeals to the Privy Council may become rare and be ultimately 
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abolished as in the case of the Dominions. For the present we 
ywust live in hope, hope for the best and pay for our 
' aspirations. 


The Judicial Committee of the Privy Council. 


The Judicial Committee of the Privy Council hears appeals 
from India, the Irish Free State, British Dominions and Colo- 
nies and the ecclesiastical courts of England. The Committee 
has its roots in the past when the Crown was also the supreme 
judicial authority in the Jand. As the Crown conld not exercise 
these duties conveniently, the power devolved on the Committee. 
It should be observed at the ontset that the Judicial Committee 
of the Privy Council is not a court in the ordinary sense of the 
term, as it only recommends to the Crown the decisions of the 
courts of India, the Dominions or the colonies. which may, be 
eonfirmed or reversed. These recommendations are followed 
by Orders in Council in view of the still current legal fiction 
that the Crown is above law and can set aside judgments. 
Since recommendations of the Judicial Committee of the Privy 
Council are always followed, in spite of the legal fiction, they 
cay be assumed as judgments pure and simple. 


The composition of the Committee algo strengthens the 
above presumption, The House of Lords is, legally speaking, 
the Court of last resort in England and judicial functions are 
performed by six “ Lords of Appeal” created peers for life. 
They constitute a regular court and their judgments cannot 
be appealed to. ‘The Judicial Committee of the ‘Privy Council 
have in all twenty jurists (er more) consisting of the Lord 
Chancellor and former Lord Chancellors, the six Law Lords, 
the Lord President of the Privy Council and some members 
from overseas. ‘Ihe actual work of the Judicial Committee is 
performed by the Lord Chancellor and the six Law Lords, 
aided by their overseas colleagues in matters affecting their 
respective territories. 

As the men deciding the cases in the two courts of last 


resort (viz House of Lords and the Judicial Committee of the 
Privy Council) are virtually identical, it would be inconvenient 
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for the Crown to turn down the recommendations of the Judi- 
cial Committee. 


With the grant of Dominion Status to Canada, South 
Africa and Australia and the convention evolving subsequently, 
an appeal to the Privy Council from the Dominions is extreme- 
ly rare. Before the Statute of Westminister the highest courts 
in overseas prosessions were allowed an appeal to the Judicial 
Committee of the Privy Council. Only in very important 
civil cases permission was given and permission to appeal in 
criminal cases was generally refused. For resolving quarrels 
between the Dominions as also between some of the colonies 
the Imperial Conference of 1930 recommended the constitution 
of a new and an independent tribunal. 


If the powers of the Judicial Committee of the Privy 
Council are being curtailed in relation to the Dominions and 
the colonies, there ig no reason why a similar step should not 
be taken in the case of India which is fast advancing or is 
supposed to advance towards self-government or Dominion 
Status. Even under the new constitution the Appellate jurisdic- 
tion of the Privy Conncil has not been appreciably curtailed. 
It still remains the court of last resort for hearing appeals from 
the decisions of the High Courts in British India both in civil 
and criminal cases. In civil cases the amount involved should 
be at least Rs. 10,000 and in criminal cases the appeal must lie, 
not in point of fact, but on a point of law. Further as appeals, 
against the Judgment of the Federal Court are also allowed, 
the judicial autonomy of India is still on its way to completion. 
One may argue that with the expansion of appellate powers of 
the Federal Court the appellate powers of the Privy Council 
would decrease, but time alone can reveal whether Indians can 
get the final justice in India. May be, as in. Ireland, in spite 
of legal provisions, appeals to the Privy Council may be dis- 
allowed; whenever necessary an International Tribunal might 
be considered more dependable in matters of major local dis- 
putes, but for the present this would be an idle guess. India 
has yet to travel some distance ahead before it reaches the 
modest goal of judicial autonomy. 


CHAPTER VII 


FEDERATION OF INDIA AND THE INDIAN STATES. 


The most prominent feature of the New Act ig the 
proposal to federate Indian provinces and the Indian States 
into one All India Federation. The 1935 Act only provides 
the methods of achieving the end and does not bring the 
desired Federation into existence. Thus the Act is only 
exploratory in character and it differs from the Acts preceding 
it, due to the recommendatory nature of its decisions. Immedia- 
tely after the resignation of the Congress Ministries in the 
provinces the Viceroy suspended the constitution until the end 
of the war. In this proclamation the Viceroy stated that after 
the warthe scheme would be modified in view of Indian 
opposition to the specific proposals of the Act of 1935. At- 
tempts were made in 1942 by Sir Stafford Cripps and in 1945 by 
Lord Wavell to associate the representative Indians with the 
central government, but these attempts were unfruitful. The 
Act of 1935, meanwhile, holds the field and in absence of any 
other positive alternative its importance has to be recognised 
by students of Indian constitution. 


Although the Act of 1935 may turn ont, as some fear, 
only of academic interest in the long run, its importance for 
the present cannot be lost sight of. ‘lo start with, it puts 
certain proposals without enforcing them and therefore leaves 
room for adjustment. Possibly a careful analysis of the act 
would enable us to make up our mind in favour of or against the 
current which is moving towards us. Secondly, we can know 
the mind of the framers of the Act and understand the nature 
of changes coming. Even if the Act is, as it is certainly not, 
to be enforced on India, we can at least anticipate the events 
and ventilate our views during the interim period. *¢ 


From 1773 to 1935 India was a unitary state in which the 
Central Government was all powerful, assuming the nature of 
a sovereign, though the ultimate sovereignty belonged to the 
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British Parliament. The Indian provinces were given many 
powers, but these did not make the provinces in any way equal 
to the Central Government. In theory, as also in practice, the 
provinces were subordinate to the centre. In view of several 
reasons, to be discussed hereafter, Federation will be introduced 
in India. In this arrangement the rights of the centre and 
the federating nnits will be demarcated by a statute to which 
both will adhere and disputes, if any, will be referred for 
arbitration to the Federal Court. In the new arrangement 
both centripetal and centrifugal forces will be evenly balanced 
so that while the units will join together for certain purposes, 
the distinctness of federating units will remain inviolate. In 
short, full scope will be afforded to all the units to develop 
their individual traits without endangering the welfare of the 
Federation asa whole. Recent writers (See-Lionel Robbins- 
Economic Aspects of Federation) have gone to the length of 
declaring that even if there isa conflict of interests between 
the Federating units, Federation will ultimately eliminate those 
disabilities which made war appear worthwhile. 


Federalisin as a concept has not a very long history. Poli- 
tical Philosophers may discern it in Greek political system, but 
the idea first gained recognition in 1787 with the establishment 
of U.S. A. As the experiment vielded favourable results, it was 
adopted in Switzerland in 1837, in Canada and Germany in 
1867, Australia in 1902, Sonth Africa in 1909. As India has 
Many points in common with U. S. A. and other Federated 
countries, the idea may find fruition here also. It is often 
argued that India presents a mosaic of unity in diversity and 
in spite of visible differentiation in its various parts there seems, 
on the whole, a desire to- coalesce. 


Vhis argument has to be modified in the light of the stand 
taken by the Muslim League. But the new pattern of Federat- 
ed State will be more palatable to even this political party than 
a unitary state where there would bea permanent tyranny of 
the majority. The Muslim League’s dissent becomes under- 
standable in view of its fear that once the British Government 
withdraws from India, in spite of safeguards, Federal India will 
not be different from a unitary State. Muslim League, in one 
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view, would, if driven to the wall, prefer Federation to a 
Unitary India, because its advantages are very clear. The size 
of India has given it a variety and lack of homogeneity which 
has been so often stressed by the British writers. Many of the 
so-called Indian problems are only local in character and have 
to be dealt with accordingly. If this power is transferred to 
the provinces the interests of the locality can be looked after 
with speed and convenience. Side by side with this the 
population of the country is not homogeneous, though we 
would not go to the extent of arguing that western countries 
have achieved this homogeneity in spite of conscious efforts on 
their part. The religious question looms large in the mind of 
many and once it has been recognised as a valid argument 
against a unitary State, it is made use of against Federation also. 
Thirdly, India has been divided into British and Princely and 
the two parts, under the existing circumstances, have to coalesce 
for a cominon purpose. In all there are about 600 states cover- 
ing 2/5 of the area and 1/4 of the population of India. They 
have not the same status and their governments are also of 
different pattern. The desperate argument that they should 
disappear because they have outlived the circumstances under 
which they had arisen, is hardly convincing. As we are ex- 
ploring a peaceful means of transforination, the wishes of the 
States must carry weight. Instead of having 600 anachronisms 
of various types a common pattern should prevail under which 
the constituent parts will have a common policy without 
endangering their individuality. When the Parliament cannot 
pass Acts bearing upon their internal affairs nor can dictate the 
framework of their administrative system, it is difficult to see 
how the Government of India, howsoever strong it may be, can 
do this without disturbing the peace of the country. for all it 
18 worth. 


The British Indian provinces can also put a similar plea 
in spite of being parts of a unitary government for nearly a 
century and a half. It may be argued that they gain in statas 
by entering the Federation, hence their claims to be treated on 
equal footing with the States is not valid. Such a contention 
loses sight of the spirit behind the new organisation. Under 
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Federation all the constitnent units have a,claim to equality, 
because the daties and privileges are equally divided. The 
States may not like to descend to the position of British Indian 
provinces, yet the fact remains that the new position will not 
minimise their individuality, although it may lessen their 
worries. The special assurances and safeguards offered by the 
Act of 1935 to the States are, theoretically, indefensible, and 
they cannot last long if Federation is to bea reality. The fear 
that under Federation the feeling of common nationality will 
be suppressed, is also beside the point. To start with it is very 
difficult to define what precisely that feeling igs and then it has 
also to be shown whether the urge has been strong énough to 
stand in the way of Federating India. In fact by Federating the 
country the parts which were quite independent of the Central 
Control (i. e. Indian States) are being brought within the ambit 
of new influence of a feeling of common interests. On the 
whole, therefore, a federal experiment is worth a trial and its 
suitability to India cannot be disputed on any weighty grounds. 


Under the Act of 1935, it is assumed, that all powers, 
prior to the passing of the Act, were resumed by the Crown 
and are then distributed between the provinces and the centre. 
The provinces have, therefore, co-ordinate and not subordinate 
status in their relation with the central government. The 
accession of the provinces to the new arrangement is not left 
to their free will. On the other hand, the provincial part of 
the 1935 Act was actually tried before the Federation could be 
introduced at the centre. 


The Act cannot force the hands of the States in the same 
way. Internal sovereignty is enjoyed by these States ever 
since the proclamation of the Queen after the Mutiny. The 
States mnst, therefore, join Federation of their free will. The 
States that wish to join have to execute an Instrument of 
Accession in which the subjects in which the ruler will allow 
interference by the Federal authority have to be specifically 
mentioned. By a Supplementary Instrument the number of 
such matters under the control of the Federal authority may 
be extended. The Act hastried to facilitate the process by 
preparing a/-standard list of such subjects ag may be 
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transferred to the centre and departures from the norm are to 
be allowed in exceptional cases only. Thus the form and the 
contents of the Instrnment of Accession will be common, 
although in extreme cases subjects may differ for which the 
Joint Parliamentary Committee bas made an allowance. It is 
difficult to see how these deviations, on which a statutary seal 
is put, will ensure uniformity in Federation. This may put 
preminm on waverers. 


. The proportion of the States which must accede before 
the federal scheme can be launched should contribute at 
least 52 members to the Council of State and further contain 
an aggregate population of at least $ of the total population of 
all States put together. The States would be, for a period of ten 
years from the inauguration of Federation, exempt from direct 
taxation by the Federal authorities. After that period the 
States will only be liable to corporation tax which may, at 
their option, be commuted for a periodical lump sum. 


The draft instrument will be presented by the Viceroy 
and at present, as far as we are aware, the natnre of agreement 
is still uncertain. 4 


As soon as the reqnisite number of States are coming 
in, a proclamation will be issned by this majority on the 
strength of agreement between the Viceroy and the States. 
It should also de stressed that prior to this address has also to 
be presented to both the Honses of Parliament. This formality 
will be gone through with a view to emphasize the sovereignty 
of the British people and the British Parliament. Thus the 
Indian Federation will havea novel feature-its sovereignty 
will be’vested not in itself but in the Parliament as in the case 
of Dominions before the Statute of Westminister. 


‘If some states wish to join Federation after its inangnra- 
tion they will have to send requests to His Majesty throngh 
the Governor General. Accession of such States will have to 
be endorsed by the two chambers of legislature, if a period of 
twenty years has elapsed after the inauguration of Federation. 
An encouragement to the rulers is therefore given to join up 
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before that date, so that the Federal picture may be ‘completed 
within two decades. 


Distribution of Subjects. 


The most difficult problem which is given birth to by 
Federation is that of distribution of subjects. As the Indian 
States have not yet come in the picture and the conditions 
governing their accession are still indefinite, it would be best 
to concentrate on the nature of powers given to the centre and 
the provinces. Normally Federation necessitates only one list 
of subjects over which the centre or the Federating Units 
should have control. The non-listed subjects would antomati- 
cally go to the other body. In India an attempt at working 
the details has been made and the thoroughness has resulted in 
complications, conflicts and contradictions. To begin with 
there is a Federal Legislative list consisting ‘of fifty-nine items 
covering matters of All-India importance. ‘he provincial 
legislative list contains fifty-four items mainly of local 
importance. Over and above a concurrent legislative list of 
thirty-six snbjects, over which the centre as well as the provin- 
ces will have a control, has been prepared. The federal legislative 
list contains matters of All-India importance like defence, 
external affairs, currency, banking and insurance, foreign 
trade, shipping and railways, posts, telegraphs, telephones, 
wireless and broadcasting. 


Matters of local importance are included in the provincial 
legislative list, e.g. Law and order, courts, prisons and police, 
Sanitation and public health, industries and land revenue, 
siviculture and fisheries; education and local self-government, 
roads and public works, internal trade ete. 


The concurrent legislative list consists of subjects like 
marriage, divorce. newspapers, electricity, contagious diseases 
and cinema, transfer of property, trusts, contracts, labour wel- 
fare, factories, inland shipping and navigation, laws and crimes, 
criminal and civil procedure, wills, succession etc. A detailed 
list of the three subjects will be found in the VII Schedule of 
the Act of 1935. 
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The. real bone of contention in a Federation are the 
residnary powers and they cover subjects which might escape 
the attention of the framers of Federal constitution. In 
Canada the residuary powers belong to the centre and in 
U.8. A. and Anstralia the federating units are recipients of it. 
It is difficult to see why so much stress is, to-day, laid on 
regidnary powers as a careful listing might avoid unnecessary 
bickerings at the time of framing a Federal Act. At the time 
of framing the 1935 Act, the Hindus, very broadly speaking, 
wanted the residuary powers to rest with Centre becanse they 
-wanted greater unity and in addition they are in a majority in 
the country asa whole. The Muslims, with a view to protect 
their interests on a provincial basis in view of their majority 
in some of the provinces, wanted the residuary powers to rest 
with the provinces. Such a step would, in their view and now 
in the opinion of even the Indian National Congress, will be 
conducive to the‘ growth of healthy individuality of the 
Federating units and also protect minorities. These discussions 
could not result in an agreement at the time and therefore the 
Parliament gave its decision. In the opinion of the impartial 
parliament residnary powers were to rest, most safely and 
conveniently, with the Governor General. The Act of 1935. 
however, modifies this provocative infringement of good taste 
by a proviso under Section 104 Under this, the Governor 
General may transfer this power of his to the centre or the 
Provinces. This would lead to an enactment of law and for 
‘the present at least the provinces as well as the centre are 
deprived of residuary powers. : 


The Indian States. 


In passing, a few observations may be made regarding 
the position the Indian States have enjoyed in the past and the 
vart they are going to play in Federated India. As already 
observed, the Indian States with an area of 2/5 and a popnuila- 
tion of 1/4 will send 104 representatives out of 260 to the 
Council of State and 125 out of a total of 375 members to the 
Federal Assembly. Their importance in Federation igs there- 
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fore amply emphasized and according to the onrrent views 
they have got more than their due. 


The Indian States have baffled many a politician in India 
and abroad. Compared to the problem of the Indian States 
the question of minorities and untouchables pales away into 
insignificance. Although they are not States in actual Austinian 
sense of the term, Sir Henry Maine would use this term for 
them, as they enjoy internal sovereignty unhampered by the 
paramount power which speaks for them in the international 
sphere. Historically, the British policy in relation to them 
has been changing from time to time. Until the year 1818 
the policy of Ring Fence held the field under which the 
Company tried to encircle itself with a few friendly neigh- 
bours. From 1818 to 1857 the East India Company pursned 
the policy of subordinate isolation which implied the suzera- 
inty of the East India Company over the Indian prinees 
without the necessary guidance, co-operation or help to them. 
At times this policy resulted in the total extinction of the 
States and their absorption by the East India Company was 
rapid. Under the Crown, from 1858 to 1935, the policy of 
subordinate co-operation has yielded good results and the 
Government of India and the Indian princes have developed a 
common outlook resulting ultimately in co-ordinate co-operation 
between the Government of India and the Indian States after 
1935. 


During the last period, before 1935, a Chamber of Princes 
was set up and opened by Duke of Connought on February ‘8, 
1921. ‘The Viceroy is the President of this Chamber, but the 
Chancellor and Pro-Chancellors are elected every year from 
amongst the members. The Standing Committee of the Cham- 
ber consists of seven members including the Chancellor and 
the Pro-Chancellor. 


The Chamber of Princes ig a deliberative, consultative 
amd advisory body devoid of any executive power. It advises 
the Crown’s representative (the Viceroy) on matters referred 
to it, or to others, affecting the States, but ite decinions are not 
binding on individual states. Unfortunately, bigger States 
like Hyderabad, Mysore and Baroda have kept out of it; hence 
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the Chamber has not gained the same Status which it would 
otherwise have. Even then the Chamber of Princes instituted 
the system of joint consultation which helped the States to put 
their demands in an orderly fashion. The Chamber of Princes 
represents 109 States with salutes of 11 guns or over indivi- 
dually, while 127 other States are represented by 12 rulers and 
327 States have no representation at all. 


The Butler Committee was appointed in 1927 with a 
view to report on relations between States and Government of 
India and adjust financial and economic relations between 
them. The report was published in 1929 and is known only 
for its concentration on the attempt at defining paramountcy. 
As no helpful suggestions, from the point of view of princes, 
were made in the report, the princely India was naturally 
disappointed. 


The Simon Commission was primarily appointed to report 
on British India alone, but later the States were also included 
in its ambit of enquiry. It is the Simon Report which sugges- 
ted a Federation of Indian India and British India. The 
suggestion was far from perfect, as it proposed “ the Council of 
Greater India” to discuss matters of common interest. Its 
membership was 2/3 from British India and 1/3 from Indian 
States. 


At the time of the I Round Table Conference some 
rulers, like the Maharajah of Bikaner, emphasized the fact 
that they were Indians first and rulers afterwards and showed 
willingness to enter Federation. This enthusiasm later on 
cooled down, for the Maharajahs of Dholpur and Patiala were in 
favour of confederation, whereas at best some demanded a 
price for their adhesion to the Federal Scheme. The Federal 
Act of 1935 has left the matter indecisive, as the matters will 
have to be decided by prolonged negotiations. The recent 
scheme of attachment of small States in Kathiawar, which 
incidentally contains half the total number of Indian States, 
shows that Federation is on its way. The Treaties, Engage- 
‘ments and Sanads may be held sacred by one school of opinion, 
whereas the other school may advise to read the treaties 
together, but the upsurge of new forces does demand a closer 


75 


collaboration and identity of interests between the two Indias 
—British and Indian. 

The privileges of the States in the new constitution may 
be summarised thus :— 

(i) The rights of paramountcy until now exercised by the 
Governor General in Council will now be exercised by the 
Governor General in his discretion. Rights outside the Instru- 
ment of Accession will be exercised by His Majesty’s repre- 
sentative. ; 

(ii) The State representatives in the Fedral Legislature 
bave a voicein British Indian matters whereas the British 
Indian representatives have no corresponding rights in Indian 
States. 

(iii) The States will havea voice in determining tariff, 
a right until now belonging to central legislature alone. 

(iv) The privileges of employment in Federation will 
extend to State subjects and even unfederated States will derive 
benefit, if the Governor General makes subjects of such 
States eligible. ; 

(v) The services of the High Commissioner of India will 
be available to the States. 

(vi) The States are, unlike the British Indian provinces, 
exempted from direct taxation except after 10 years when a 
Corporation tax may be levied. 

(vii) The jurisdiction of Federal authorities is severely 
limited and States retain the right of concurrent jurisdiction. 
Their internal sovereignty is thus fully guaranteed. : 

(viii) The Governor General is, under his special responsi- 
bility, empowered to protect the rights of the State and the 
dignity of the rulers. Protection of States from internal or 
external aggression is assured by putting the department of 
Defence within the discretionary powers of the Governor 
General. 

(ix) They bave more representation than is their dne in 
the bouses of legislature and the method of selecting: or 
prescribing rules for election is left to the discretion: of 
the rulers. 


CHAPTER VII 
THE PROVINCIAL ADMINISTRATION. 


Under the new constitution British India is divided into 
eleven Governor’s provinces and six Chief Commissioner's 
provinces. A glance at these provinces will show that this 
division ig not based on geographical, cultural or lingiustic 
grounds. Except for the creation of Orissa and Sind no attempt 
has been made to fixthe provincial boundaries in accordance 
with scientific principles. Rurma has ceased to be a part of 
India and so also Aden which was, until 1935, administered by 
the Bombay Government. 


The old distinction between the regulation and the 
uon-reguiation provinces has disappeared. Except for the 
method of appointment of the Governors of the presidencies, 
the presideacies lose their distinctive characteristics; hence 
the Act has put all the provinces on a footing of equality. 


The provinces are as under :—(1) Madras, (2) Bombay, 
(3) Bengal, (4) United Provinces, (5) Panjab, (6) Bihar, (7) Central 
Provinces and Berar, (8) Assam, (9) North West Frontier 
Province, (10) Orissa and (11) Sind. In addition to these the 
following are the Chief Commiassioner’s provinces :— 
(1) British Baluchistan, (2) Delhi, (3) Ajmer Merwara, 
(4) Georg, (5) Andaman-Nicobar Islands and (6) Panth Piploda. 
Although the Governor General is, with the help of the Chief 
Comniissioner, empowered to direct and control the administra- 
tion of the Chief Commissioner's provinces, he would, normally, 
take the advice of his minister except in the case of British 
Baluchistan. Neo act of federal legislation will apply to British 
Baluehistan unless the Governor General, by a notification, 
so directs. Except for Coorg which has a Legislative Council, 
the administration in the Chief Commissioner's provinces is 
not responsible. 


The presidency Governorsare appointed by the Crown, 
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whereas in the case of the other provinces the Crown appoints 
Governors from among the senior I.C. 8. officers in consulta- 
tion with the Governor General. The presidency governments 
enjoyed the right of direct correspondence with Secretary of 
State for India in certain matters and an appeal against the 
orders of the Government of India could be made to the Home 
Government. This provision was a distinct privilege under the 
unitary system of government, but with the inanguration of 
Federation the same status will, in practice, be enjoyed by 
other provincial governments. They can appeal to the Federal 
Court in matters of dispute and as such will not be under the 
Central Government as in the past. The last privilege which 
the Governors of presidencies enjoyed was to officiate as 
Governors General when the Governor General went out of 
India on leave. The seniormost among these Presidency 
Governors was chosen to fill the leave vacancy and the practice 
continues under the new Act also. 


The salaries of the Governors, excluding their allowance, 
are as under :— 


Governors of Madras, Bombay, Bengal and U. P. 
‘ Rg. 120,000 per year. 


Governors of the Panjab and Bihar 
Rs. 100,000 per year. 


Governor of the C. P. and Berar : 
Rs. 72,000 per year. 


Governors of Assam, N. W. F. Province, Orissa and Sind 
Rs. 66,000 per year. 


As the Chief Commissioners are appointed by the Governor 
General in his discretion, their salaries are also fixed by him. 


Provincial Executive. 


The duties and privileges of the Governor in relation 
to his province are identical with those of the Governor General 
o relation to the Federation. Like the Governor General the 


78 


Governor of a province will exercise certain funetions in his 
discretion and will exercise his individual judgment in certain 
other cases. The only difference between the Governor 
General’s and Governar’s powers is under three heads. 
(i) A Governor will have no special responsibility for safeguard- 
ing the financial stability and credit of either the Federal 
Government or his province. (ii) A Governor, further, has no 
power to prevent an action which would subject the imports 
from the United Kingdom or from Burma to discriminatory or 
penal treatment. (iii) The Governor bas no power for securing 
the due discharge of functions with spegial respect to reserve 
departments. 


: That the Governor has been given special responsibili- 
ties in the new Act will be noted from the following :— 


(i) The Governor has special responsibility for securing 
the peace and good government of excluded and partially 
excluded areas. The administration of the exclnded areas is 
carried on by the Governor in his discretion, whereas in the 
case of partially excluded areas the Governor enjoys special 
responsibility only. 


(ii) The Governor is also to nse his individual judgment 
in respect of any changes of rules affecting the organisation 
or discipline of the Police Force. 


(iii) The Governor is to safeguard the legitimate interests 
of minorities. 


(iv) He is also to protect the rights of any Indian State 
and rights and dignity of the ruler. 


(v) The Governor is to secure the execution of orders or 
directions issued by the Governor General in his discretion. 


(vi) The Governor of C.P.and Berar is to see that a proper 
share of revennes is spent on Berar and the Governor of Sind 
isto secure proper administration of the Lloyd Barrage and 
canals scheme. 
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The Governor will have a Council of Ministers chosen 
and summoned by him to hold office during his pleasure. The 
dismissal of the Prime Minister of Sind (Oct. 1942) and the 
forced resignation of the Premier of Bengal (March 1943) 
shows that this clause can be used at will by the Governor. 
The Governor, in his discretion, will preside over the meetings 
cf the Council of Ministers; hence his position is better than 
that of the Crown in England and the provincial Premier will 
not enjoyethe same primacy over his colleagues as the premiers 
of States in U.S. A. or the Canadian provinces much the 
British premier. 


Whenever the Governor acts in his discretion or indivi- 
dual judgment, he is under the control of the Governor General 
and has to abide by his instructions. 


As in the case of Governor General, the Governor is also 
empowered to appoint a person, with qualifications similar 
to that of a High Court Judge, to be the Advocate General of 
a Province. The Advocate General of a Province shall give 
advice to the provincial government upon such legal matters 
ag may be referred or assigned to him by the Governor. He 
would hold office during the pleasure of the Governor and 
shall receive salary fixed by the Governor. 


The Provincial Legislature 


In each of the Governor's provinces there will be a 
Legislature consisting of His Majesty represented by the 
Governor and two chambers in Madras, Bengal, Assam, Bibar, 
and U. P.and one chambegy in the remaining provinces. In 
bicameral provinces the Upper House will be called Legisla- 
tive Council and the Lower Chamber ‘Legislative Assembly. 
In the unicameral provinces the legislature will be called 
Legislative Assembly. 


The number of seats in the Chamber or Chambers of 
provincial legiglatares will be as under :— 
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“Province. Legislative Assembly. Legislative Council. 

ann re nen nnn nn nn SEEN SOUR NOE NOE 
Bengal ... at 250 - | 63 to 65 
Madras ... a 215 54 to 56 
Bombay ... 175 29 to 30 
OP ke oe "298 58 to 60 
Bihar... ves 152 29 to 30 
Assam... avs 108 21 to 22 
Panjab... ses 175 

C. P. and Berar... 112 

Orissa... sia 60 

Sind %.. ‘ie 60 

N. W. F. Province 50 





The lower chamber will continue, unless sooner dissolved, 
for five years, but the upper chamber wil] be a permanent 
body, 1/3 of its members retiring every three years. 


Seats are allocated to different interests and communities 
in the provinces onthe basis of Communal Award of Augnst 
1932 modified under the Poona Pact. - Even for seats assigned 
to women communal representation is introduced for the 
first time in 1935 Act except in Assam and Ribar. The seats 
in the provincial legislature, as at the centre, are not distribu- 
ted on the basis of population. To take the glaring illustration 
of Bengal, Europeans number only 23,000 out of total popula- 
tion of 50\million or -05% and get 11 seats. The Muhammedans 
who are about 54% of the population and Hindus 46% get for 
every 80 seats for Hindns 120 seats. Thus the minority in 
the province does not get the weightage although the Muslims 
and Sikhs enjoy these privileges wherever they are in a 
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minority in the other provinees. The reservation of seats fur 
Muslims is uniform even in Sind, Panjab and N. W. F. 
Province where they are in a majority. 


In view of many protests raised against Poona Pact ana 
its interesting history its resnlt may be noted. The Communal 
Award gave separate representation to the scheduled castes, 
but following the fast of Mahatma Gandhi the following 
formula was evolved which retained the scheduled castes 
within the general electorates and guaranteed them their seats. 
All these members of the scheduled castes qualified to vote 
and registered on general electorate are to elect a panel of four 
candidates belonging to their own body. These candidates 
would be put up for election by the general electorate and the 
candidate securing the highest number of votes will be 
declared elected tothe reserved seat. This double election 
gnarantees, within a limited sphere, that the candidate finally 
elected will enjoy the confidence not only of the scheduled 
caste but also of the general electorate. 


Every Legislative Assembly will choose one Speaker 
and one Deputy Speaker andthe Legislative Council shall 
also choose two members called the President and _ the 
Deputy President. The salaries of officers of both legislatures 
will be fixed by the Act of the Provincial Legislature. The 
Jegislature is even allowed to pay its members regularly as the 
members of the British parliament are paid. 


In bicameral provinces a Minister or the Advocate 
General will have the right to speak but notto vote inthe 
House of which they are not members: Thus the practice of 
not allowing a Minister to sit in the House of which he is not 
a member is not enforced in India as it is in England. 


A bill has to pass through both the chambers with or with- 
out amendments and sbould there be ratified by the Governor. 
Ths legislative powers of the Governor are very wide and his 
assent can, under the Act, be withheld under one plea or 
another. Provision is also made for calling a joint sitting of 
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both the houges (in bicameral provinces) by the Governor, 
if a bill passing throngh the originating chamber is sent to 
another chamber and 18 not presented to the Governor General 
for his assent within twelve months of its reception. In 
these joint sittings the President of the upper House would 
preside and the majority degision will prevail. A financial 
bill must be introduced in the Legislative Assembly. 


Some salient features of the new Act may now be noted. 
The charged expenditure which covers 1/5 of the total revenue 
of a province comes within the discretionary powers of the 
Governor and whether the proposed expenditure is charged 
is to be decided by him in his discretion. The abolition of 
dyarchy in the provinces’does ordinarily imply the extension 
of popular control over the entire administration. But the 
term provincial autonomy isto be used in the strict legal 
sense i.e. exercise of original and not devolved power by the 
provinces and not in the sense that the popular control and 
self-government have become a reality in the provincial 
sphere. Even within the strict legal sense, with the Gover- 
nor’s compulsory consultation of the Governor General when 
the Governor acts in his discretion and in his individual 
judgment and the Governor General giving specific instructions 
to the Governor, the provincial independence is reduced to 
the minimum and the Federal nature of the constitution ig 
made very weak. 


Secondly, the scientific: redistribution of the provinces 
was a necessity in view of the new scheme, but only two new 
provinces have been created instead of making a bolder bid for 
the redistribution of all the existing provincial boundaries. The 
distribution of seats has naturally left many bickerings and 
reduced democracy toa farce. In England the Women voters 
outnumber men by nearly five million in view of their increas- 
ed number after the war. In India the number of women igs 
roughly equal to men, but under the new constitution only six 
million of them are enfranchised as against 29 million men. 
The buréancrats, both British and Indian, may dub the Indian 
public ag unchivalrous, buf the framers of the Act have done 
no more justice to them than the much abused Indian public. 
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The favours to minorities are also unevenly distributed anda 
callous disregard of legitimate rights of certain minorities has 
been displayed while giving weightage to certain others. 


Thirdly, the legislature is reduced to a debating society 
and cannot even control the ministers who are not made 
responsible to it. Although the salaries of the Ministers are 
fixed by the provincial legislature, the salaries cannot be 
reduced during their term of office. More direct method of 
making the ministers realise the disapproval of their policy is 
needed under the Act. The vast legislative and financial 
powers of the Governor will naturally make the ministers 
look for assistance to the Governor. 


The Working of Provincial Autonomy. 


The provincial part of the constitution came into opera- 
tion on the Ist of April 1937. The Congress: secured clear 
majority in six out of eleven provinces and was the largest 
single party returned to the legislature in the three 
other provinces. The I. P. C. had insisted, while framing 
the constitution, that the safeguards given to ‘the Governors 
were not mere paper declarations. The Congress, 
true to its policy in the past (eg. its attitude after 
the Montford Reforms ) did not want to accept office, unless it 
was given power to fulfil its pledge to the electorate. Naturally, 
therefore, it asked for an assurance from the Government that 
the special powers of the Governors would not be used as long 
as the Ministers acted within their constitutional limits. As no 
assurance could be given nor even a gesture of goodwill on the 
part of the Government was forthcoming, the Congress stayed 
out of office and the so-called interim Ministers were in office 
until July 1937. The deadlock ended with the Governor 
General’s statemept in July 1937 which, though it failed to 
give a forma] undertaking, was considered asufficient guarantee 
by the Congress. The Statement, according to the Governor 
General, contained the views of the Secretary of State for 
India and of Provincial Governors; hence the delay was 
natural, An analysis of the pronouncement reveals the follow- 
ing points :— 
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(i) The Governor within certain limits is responsible to 
the Parliament and within other limits to the Ministers. In 
so far as the special responsibilities of the Governor to the 
minorities and other matters go, he would actively interfere. 
But under these circumstances the Governor would take the 
advice of the Ministers and put them in possession of his 
mind. The Governor would, honestly, avoid such conflicts of 
opinion between himself and his Ministers. ‘Che basis of act 
is a Close collaboration between the ministers and the 
Governor. 


(ii) In matters which are within the competence of the 
Ministers for which they are responsible to the legislature the 
Governor would not interfere in day-to-day administration. 


After this declaration the Congress accepted office in the 
provinces where “Interim Ministries” were in office. The 
Congress Ministers worked in these provinces until October 
and November 1939 and resigned when India was declared a 
belligerent country on the side of the Allies without securing 
the consent of the Indian people. In 1939 the Congress con- 
trolled eight provincial ministries and in view of its declared 
sympathy for Allied cause the Government of India made a 
tactical blunder. Ifa formal consultation had been sought the 
Government’s decision would not have been altered and with 
assured support of men and material of the country on a larger 
scale the sense of insecurity would not have prevailed. 


During the period the Congress was in office in eight of 
the eleven provinces the experiment proved a tremendons 
success. Although no provision was made fora Premier, one 
naturally emerged. The Governors were within their right to 
appoint ministers in their discretion, but they acted on the 
advice of the leader of majority party in the formation of 
ministries. Further, the Instrument of Instruction laid down 
that the Governor was to include “so far as was practicable 
members of the minority communities.” But the Governor 
left this right to be exercised by the party in power and in 
fact the Congress ministries contained minority community 
ministers, belonging, of course, to the Congress party. 
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Their representative character may be questioned by the 
other political parties but that room was made for them is a 
fact. The Congress, wedded to the democratic ideals of 
modern times, acted on the principle of Joint Responsibility 
and could not form, what has been advocated many a time, 
composite Cabinets. Recent failure to come to an agreement 
with communal organisations like the Muslim League would 
clearly illustrate the futility of such an attempt on the part of 
the Congress, which wanted then, as it wants now, to live up 
to its ideals. 


_ The ministers were to hold office during the pleasure of 
the Governor, but in practice the Ministers were not dismissed 
until their support from the legislature was in doubt. The 
Governor was to preside at the meetings of the Cabinet, but 
major differences of opinion between the provincial cabinets 
and the Governors were very few. For example, in February 
1938, the Governments of U. P. and Hihar threatened to resign 
on the issue of release of political prisoners. This crisis was 
avoided by a compromise by the Government promising to 
look into each case individually. The Ministers met informally 
so that they could put a united front before the Governor at 
the formal meeting of the Cabinet. Thus the Governor was 
confronted with a united decision which was difficult for him 
to evade. 


As there was no legal restriction on the number of 
ministers in the provinces, the Congress ministries resorted 
to a system of appointing parliamentary secretaries. as in the 
British Parliament, over whom the expenses were less. The 
Governors, on the whole, acted as mere constitutional heads 
and the cordiality of relationship between them and the 
Ministers has been publicly testified by both. Mahatma 
Gandhi’s certificate to the Governors to the effect that on the 
whole “hey played the game” was an expression of genuine 
feeling on both sides. 


The achievements of these ministries may te now briefly 
summarised. 


I. In the field of education stress was laid on mags 
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literacy, teéchni¢al and vocational training and physical 
training. To some extent the liberal grants to Universities 
aud Colleges hdd to be curtailed in view of limited resources 
of provinces. 


II. Stress was also laid on rural development by extension 
of medical facilities and building of rural roads. Moreover, 
the village Panchayats were reconstructed and their powers 
enlarged. 


III. In the agricultural sphere, progressive tenancy 
legislation, steps against rnral indebtedness, support td cottage 
industriaés, and extension of irrigation programmes were 
undertaken. 


IV. The National Planning Committee took np the 
question af industrial and economic development of the country. 
Besides, the Industrial wages and Dispute acta were passed 
which tried to improve the lot of the workers in the cities. 


V. The Ministers for the first time became approachable 
and as such their policy cduld be criticized. The press was 
allowed the fullest freedom and in spite of it, during the 
tenure of Congress Ministries, communal outbreaks of a very 
serious type did not take place. 


The prohibition policies of the Governments did hita 
class of people severely, so also its measures regarding rural 
money-lending, but a careful and impartial observer cannot 
bat pay a tribute to the far-sighted and courageous policy so 
guecessfnlly carried out. - 


The debit side should also be taken into account in view 
of a bitter propaganda carried out by a section of public against 
the policy pursued :— 


J. ““ The Congress did not live up to, its ideals. The 
salaries of Rs. 500 per minister did not mean any appreciable 
decrease in the expenditure of the Government and their 
administration was full of nepdtigm.” The comparative table 
of expenses per Minister in each province may be interesting 
in this connexion. : 
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Total annual expense Total annual expense 





Province. per Minister. per Anlsrreaigiad 
Panjab ... ss . 45,775 5,625 
Bengal ... a 37,508 Mas 
Madras ... ie 13,450 6,850 
Bombay bak 12,186 7,516 
Bihar... ...{ | 14,059 4,800 
Sind... ies 13,450 4,266 
Ue ses sa 12,383 4,745 

Orissa... ate 10,775 3,733 
Assam ... ses 11,644 oe 
C.P. and Berar... 9,443 se 





These figures are given in the Leader of April 1940 and 
the news is dated Jubbulpore April 14. Figures are prepared 
by the Lucknow Congress office and their veracity has not 
been questioned, althongh more than one newspaper in the 
country published it. 


As for nepotism, the charge is too vague. The new consti- 
tution has taken away the power of appointment from 
Ministers. With the institution of bureaucratic control of 
Public Service Commission a very limited seope could have 
been given to the Ministers. The bureaucrats or the Govern- 
ment could have hit out after the Congress was out of office. 
The charge, therefore, is too vagne and general to be worth 
serious consideration. 


Il. “The Congress committed atrocities on minority 
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communities, specially on the Muslims.” Specific charges 
have been published in the Pirpnr Report and Mr. Jinnah 
has more than once said that Islam was in danger during the 
tenure of e of these ministers. In fact the Qnaid-e-Azam 
celebrated a day of deliverance after the Congress went ont of 


office. * 


Among these atrocities mention has been made of singing 
of Vande Mataram, the forcing of Wardha Scheme of Education, 
conscious effort at introducing Hindn ideals in every walk of 
life which could be controlled by the Ministers, etc. Similarly 
the Hindn Mahasabha said that during the period Congress 
was in office the Congress was pampering the Muslims by the 
propaganda of Hindustani in place of Hindiand in general 
disregarding the Hindn ideals. 


The Congress is, at least in ideals. a non—commnunal body; 
hence it has failed to satisfy the communal organisations. It 
should not be forgotten that the Muslim Leagne and the Hindu, 
Mahasabha were not in absolute majority in a single province. 
In spite of the lip service the Unionist Leader ( Sir Sikandar 
Hayat Khan ) paid to the League in the Panjab and Krishak 
Praja Leader (A. K. Fazlul Haq) in Bengal they did not win 
the election on the League ticket. he opinion of the League 
was naturally with a view to rouse sentiments of the Muslims 
and to gain more support and it did succeed toa point. But 
the League and the Mahasabha joined hands in the N. W. F. 
Province to forma ministry and as such this holy alliance 
clearly reveals that the commnuunalists were at war with the 
Congress which satisfied neither the Hindu Mahasahha nor the 
Mrislim League. 


This, however, does not shake the position of the 
Congress, for the communal organisations must prove their 
hona-fides in a peaceful and constitutional manner before their 
stand, logically, can be accepted. 


III. “The policy of the ministries was dictated by the 
Congress High Command and this procedure was undemocratic 
and dictatoria).” ; 
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In all parliamentary governments the party organisation 
exercises the strictest control over its leaders, Far from being 
undemocratic this is just the thing to be desired. 


Vague charges coming as they did from all quarters have 
yathered force and at times even responsible people have fallen 
prey to these sentimental arguments. At one time it was 
feared that India was not steeped enough in the practice ,of 
democratic government and when a party does come out to 
reveal its capacity in this field, the opposition falls below the 
ideal. In England, America, France or any other democratic 
countries arguinents of the tvpe put forward by many of our 
parties will be laughed out, but in India they still hold the 
field. Yet we need not despair. <A politiciau has got an un- 
bounded faith in human nature and he lives in the hope of 
bettering it by his and by the corporate effort of his fellow- 
men. <Any attempt to achieve that ideal isto be commended 
rather than ridiculed. An ideal perfection is not claimed for 
those that strove, but when the stock of both credit and debit 
ig balanced, we feel the Congress came out with flying colours. 


The Deadlock. 


After the resignation of Ministers in the eight provinces 
the chequered history of the provinces begins. The attention 
of the politician would naturally be concentrated on the world- 
stage rather than be confined to India alone. ‘Yet the facts 
have to be recorded. 


The Governors are empowered, in their discretion, ‘to 
assume all the powers to themselves in case of emergency. 
The maximum period for this emergency is three years, but 
the Parliament by an Amending Act of October 1942 have 
allowed the Proclamation to continue in force “ till the expira- 
tion of twelve months after the end of the war period.” 


The Congress had once more become an unlawful body, 
(August 1942), and within its own ranks factions ‘bad arisen 
which questioned its policy. The valuable goodwill which 
arose from working together of the Ministers and the Gover- 
nors gave place to bickerings, Misunderstanding and ultimately 
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open hostility. Within the Congress the Communists and the 
Radical Democrats differed with the official programme 
abandoned it and,then gave support to the bureaucratic 
Government. The Congress, at the end of the war, is trying 
to come into its own. Much depends on the revival of good- 
willand the willingness of the Government to “deliver the 
goods.” It has been authoritatively admitted by no lessa 
person than the Governor General that there is, on both sides, 
much to forgive and forget. Prejudices, however, die hard 
and if Britain lives up to its pledge to establish representative 
government in the provinces as well as at the centre, it ’ 
will have the warmest co-operation of the Congress which did 
and can demonstrate its adherence to the democratic ideals and 
practices. In spite of the failure of the Cripps Mission and 
the Wavell plan a third and a more determined effort to arrive 
at a settlement on the Indian question has been made with the 
arrival of the cabinet mission. Its success or failure is likely 
to determine the march of events in India for a generation. 


CHAPTER IX 
THE LOCAL GOVERNMENT. 


As at the centre and at the capital of a province, the local 
government of the smaller units in the provinces can also be 
divided into the executive, legislative and judicial departments. 
We have already treated the judicial administration in detail: 
hence the executive and the legislative alone need be described 
in this chapter. 


For executive purposes every province, except Madras, 18 
divided into divisions with Commissioner at the Head. The 
Commissioner is generally a senior I. C. 8. Officer and controlg 
police, municipalities, local boards, village panchavats and 
exercises a general supervision over the area nnder his charge. 
He hears appeals from the district Magistrate’s courts in 
revenue matters. Bombay has three divisions viz. Bombay, 
Poona, Dharwar; C.P. has four viz. Jubbulpore, Nagpur, 
Chhattisgarh and Berar. In Madras, as already observed, there 
are no divisions; hence no Commissioners. 


Some provinces have boards of revenne in addition to 
divisions and these boards are under a financial Commissioner. 
The boards work as the chief revenue authority of the province 
and form an appellate court for revenue and rent snits. It 
should, however, be noted that Bombay has no Board of 
Revenue. ) 


Besides the Commissioner, at the Capital of the province 
there are Secretaries who work as the heads of certain depart- 
ments in many cases. To co-ordinate the work of different 
districts and, to introduce some nniformity in different districts 
officials like the Director of Public Instruction, Director of 
Industries and Labour, the Inspector General of Police, Inspector 
General of Civil Hospitals and the Chief Conservator of Forests 
are appointed. Although their importance cannot be underrated, 
the work they do is, in the main, of only a supervisory nature. 
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The district ig the most important nnit of local admini- 
stration. Ina country of the size of India considerable local 
independence and initiative ig enjoyed by the District 
Magistrate and Collector whose powers are as vast as those of 
the Intendents in France during the “ancient regime.” The 
District Magistrate is generally a member of the Indian Civil 
Service or a senior member of the Provincial Civil Service and 
works in a dual capacity. Asa Collector he collects revenue 
and asa Magistrate he enjoys first class Judicial powers. He 
algo supervises the work of the District Superintendent of 
Police, the Executive Engineer, the Divisional Forest Officer, 
District Education Inspector and others and nothing of 
importance escapes his notice in his district. If his supervision 
is to be real, he must keep in touch with all that happens not 
only in the urban area where he resides, but algo in the rural 
nureas which form the major part of his jurisdiction. 


He has therefore to tour a lot and thus he is the closest 
link between the Government and the people, and the provin- 
cial Government normally honours his decisions and actions. 
In the past the district magistrate had a lot of leisure and his 
energy found an outlet in many fields. With the growing 
" pressure of work the Collector still remains the Controller of 
destinies of the peoplé, but he has naturally to rely more and 
more on the written reports of his subordinates rather than 
depend on his own experience which is difficult to acquire in 
all cases. 


The district magistrate is a Deputy Commissioner in 
those provinces which were of the non-regulation type before 
1919. In the provinces where regulation system was in vague 
before 1919 he is called a Collector. The importance of 
Collector’s position is so widely recognised that it hardly needs 


any emphasis here. 
) 


In spite of the civilian nature of the government the 
District Magistrate and Collector enjoys the powers which 
even the Moghal Subedar would have envied. His salary is 
at least Rs. 11,00 per month and he enjoys not only local 
independence, but can exercise his individual judgment. 
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His personality has a fuller scope ina country where public 
Opinion, such as it is, has always looked up with awe to the 
wielder of power. ‘The efficiency of the district magistrate 1s 
algo testified by many a writer, but lest we fall prey to hero- 
worship we must, with due restraint. observe that the 
concentration of powers in one hand naturally gives the fullest 
scope to him to display his talents. 


The other officers of the district, the Divisional Forest 
Officer, the Civil Surgeon, the District and Sessions Judge ete. 
all reside at the capital of the district and their work is of a 
too well-known nature to need any elaboration. Some of them 
have very heavy touring duties to perform. 


The districts are further sub-divided into sub-divisions 
under Sub-divisional Officers who are, either residing at the 
district place or are posted to the capital of these divisions of 
the districts. Under the Sub-Divisional Officer we have the 
Mamlatdars who are called ‘Tahsildars in C. P. and U. P. They 
are thetnead execntive and revenue officers of the Talukas or 
the Tahsils and have revenue and magisterial powers (II or III 
class and in certain cases even I class.) Their position in the 
Talukas or Tahsils is analogous to that of a District Magistrate 
and Collector in the district and their work is also of a similar 
nature. Their emoluments are fairly good in view of the fact 
that they reside in areas where standard ‘of living ig not very 
high. 


A Taluka has several villages. <A villageis the smallest 
unit of administration. With 80°/» of the Indian population 
studded over some 700,000 villages the administration of these 
areas is a matter of vital concern to the people. Even the 
efficient bureancracy can do little beyond payinga flying visit 
to these god-forsaken places. The landlord of the village 
occupies a pecniiar position of a semi-government official and 
the mouth-piece of the people. He is known by different 
names in different provinces—Patel, Patil, Reddi and 
Mukaddam meaning almost the same thing. His primary 
responsibility is to collect the revenue and to maintain peace 
in the village. He is assisted in revenue matters by the Talati 
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who is also called Kulkarni or Patwari. Unlike the Mukaddam, 
this revenue officer is regularly paid, the landlord getting: only 
a percentage of revenne collected. The Talati is a power in 
the village in spite of his negligible salary. The landlord is 
helped by the village watchman who works as a messenger by 
day and a,watchman at night. In the day time he has to 
report any breach of peace or unngual happening to the police 
thanadar or daroga and at night he has to see that no dacoits 
or thieves are at Jarge in the village. Many of these village 
officers are fast losing their hereditary character and in parti- 
cular the coveted post of the village accountant or Patwari is 
being filled on merit and qualification. With the progressive 
realization of the innportance of village officials their emolu- 
ments may also increase. The top-heavy administration of 
red-tape might give place to a popular type of government 
where inequality of incomes will be reduced at least in govern- 
qynent service. ‘Shen it may be possible to send out more of 
the educated men at least matricnlates. back to the villages. 
Beverley Nichols may feel that not even wild horses cag drag 
the educated young men back to their villages, but better 
salaries and a greater scope for display of individual talents 
ean. The experiment is worth a trial and if we are permitted 
to opine on the future, it will yield excellent results. 


Local Self-government. 


Vhe government can at best only lay down the general 
ontline of the policy and unless the people learn to utilize the 
opportunities afforded to them within the narrow limits of 
law, no effective change for the better can ever take place. 
Under the democratic system, more than under any other 
system, it can be safely assumed that people get what they 
degerve and fight for. In England the people have waged an 
incessant war against the despotic government and the local 
authorities have kept the banner of local autonomy flying. 
Unfortunately for India the despotic rule took root not only in 
the soil, but also in the minds of people as a result of a 
peculiar social structure which has not undergone auy appreci- 
able change with changing needs of time. 
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The local system of government. as we find it to-day. is 
the creation of British rule and its progress has been very 
slow. In 1687 Madras was permitted to have a corporation 
and in 1793 Bombay and Caleutta followed suit. Lord Mayo 
took the first step towards introdacing the system of election 
in the representative government prevailing in these cities. 
Lord Ripon’s steps in 1882 are the most important landmarks 
in this connexion. He introduced the system of election and 
made the local bodies more independent with a view to make 
use of intelligent and public spirited men of the locality as 
also with a view to give a political and popular education to 
the people. No uniformity was, however, to be aimed at 
because of the peculiar needs of different provinces. In 1909 
greater independence was given to the local bodies and 
following this another step was taken in 1915 as a result of 
which franchise was slowly and steadily lowered and elective 
element increased. Under the Montford Reforms Local 
Government became a transferred subject and local self-govern- 
ment became a reality with the extension of popular control. 


Broadly speaking, we have at present three types of local 
governments in India :—(I) The Corporations of Calentta, 
Bombay and Madras are a class by themselves. In these 
elective principle prevails and a very wide scope is given for 
the exercise of popular control. For example, the Bombay 
Municipal Corporation has 117 members of whom 114 are 
elected and only three are ex-officio members by nomination 
of the Government. The term of Corporation is for four years 
and elections are held on the basis of almost adult franchise. 
The Chief Executive officer is, however, an official in Bombay 
and Madras, and is elected in Caleutta. He is called the 
Municipal Commissioner. His personality ig not much in 
evidence, because the Chairman of the Standing Committee of 
sixteen members has the power of modifying and scrutinizing 
the budget. Besides this there is an Improvement Committee, 
Schools Committee and other statutory Committees where 
elective principle is honoured and the closest approximation 
to local self-government is made possible. 


(II) There are, secondly, municipalities in towns with a 
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population over 15,000 and with less in some provinces under 
‘exceptional circumstances. In the whole of India there are 
about 800 municipalities with 21 million people resident in 
them (equal to half of the population of England.) In Bombay 
the borongh municipalities are twenty eight in number and 
the municipalities of smaller towns (population less than 15,000) 
one hundred and one in number. ‘The franchise for election 
and the powers given tothe municipalities are fairly wide. 
They appoint a number of important officers like the Health 
Officer, an Engineer and above all a Chief Officer. Unless the 
powers of the municipalities are misused and there is gross 
Mismanagement the District Magistrate does not normally 
interfere. When the municipal government fails, the District 
Magistrate takes charge. 


(III) For the rural areas there are the District Local 
Boards with a wide franchise giving the right of vote to nearly 
50°/> of the total population. In Bombay province the elec- 
tion to the District Local Boards is on the principle of separate 
electorate. ‘he Chief Executive Officer, certain other officers 
and a standing cominittee of five (in the Bombay Province) 
are all elected by the members of the Board. The system of 
nominations in the Jocal boards came to be abolished in the 
Bombay province in 1938 and the Taluka Roards have also 
been done away with. In place of Taluka boards we have 
village panchayats. There were 123 sanitary committees 
appointed by the respective Collectors of districts in the 
Bombay Province. The village panchayats have become very 
popular bodies in their constitution and all male holders of 
land or buildings in the village are entitled to vote in its 
election. It has a Sar Panch, a deputy Sar Panch and five 
elected members. The secretary can be removed only by the 
yovernment. Reasonable amount of power is given to the 
village panchayats which are at present multiplying. 


All these bodies and in particular the Municipalities and 
local boards serve the purpose of legislature in the localities 
which are under their charge. It should however, be noted 
that, whereas the legislature at the centre and in the provinces 
have limited powers and have to depend on the , Judiciary and 
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the executive to make their decisions effective, the local bodies 
described above have wider powers and touch the -life of in- 
dividuals nnder their charge more intimately and with greater 
effect. The functions of municipalities and local boards are 
divided under two heads :— 


(I) Obligatory—Lighting of roads, extinguishing fires, 
construction and repairs of hospitals and roads and other 
public buildings, maintenance of primary schools, vaccination, 
sanitation work and such other functions. 


(1I) The discretionary functions can be performed only in 
case the local bodies have the requisite finance and this covers 
building of Model Farms, parks, lunatic asylums, census, 
survey ete. 


The Municipalities and Local boards are similar in duties 
and power and the difference between them is due to the 
differjng needs of the towns and the villages. Although the 
office of the local board is in the district, its centres of activity 
are the villages. The Village Panchayats have been, in the 
Central Provinces, given some judicial powers also in addition 
to ordinary powers. It is difficult to class the Panchayats as 
legislative bodies and the system smacks of the old indigenous 
system cut away from its parent roots. 


The above description of the powers of the Maunici- 
palities and local boards may create an impression that they 
are as effective organs or can at least be made as effective 
organs as the local government in England. Unfortunately, 
the local government has hardly attracted the type of people 
it should have. Weare not writing a mere apology; hence 
truth must be told. The administration of the Municipalities 
and the local boards has verged, in many cases, on the scandal- 
ous and their conduct has often been most discouraging. 
Mere tirade against this system hardly helps and the opinion 
that India does not deserve self-government on this ground is 
both a ridiculous and a dangerous generalisation. A deeper 
knowledge of affairs wil! show that the paternal system of 
bureaucratic control has not afforded the requisite opportuni- 
ties for political education of the people. Besides illiteracy 
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ig rampart in the towns and the villages. For this the govern- 
ment has to be, for one reason or another, held responsible. 
If paternal care can be assumed in certain fields there is no 
reason why it cannot extend in all the others and give the 
few benefits it holds. Secondly, the political movement in the 
country seeks to capture power atthe centre. This is a natural 
corollary of paternalism, for an impression is created that 
orice the citadel is captured the city will fall. Ifthe system 
of local government could be made more natural to the soil, 
politicians may fix their gaze on it. Some of the best politi- 
cians preferred to be ministers in the provinces and did not 
care to goto the centre, because they felt that a fuller scope 
‘would be given to them in their provinces. 


The sources of income are so few in local government 
that no bright results can ke expected. The Municipal taxes 
ave octroi, local rates like conservancy tax and water rate, and 
salaries of certain officers (e.g. education) are paid py the 
provincial Government. Further, taxation is unpopular speci- 
ally in a country where the people are below subsistence level. 
In the case of local boards a cess of two annas in a rupee on 
land is levied and is collected along with land revenue. 
Kesides, the local boards cangwhen possible, levy tolls and 
water rates. In the case of local boards it is difficult to collect 
taxes, as the area is not compact as in the case of municipalities. 
If the local boards have better resources, they can have an 
army of officers to do this job. We would not go to the 
extent of suggesting further taxation of these people in this 
way, but will only argue that the whole thing moves in a 
vicions circle—the local bodies have no monetary resources, 
because they have no regular army of officers to collect the 
taxes, and as money is not forthcoming, administration is of 
a rough and ready type. 


The British, coming as they do from an urban country 
have, thought in terms of compact areas, but decentralisation 
asgymes greater importance in India than in England. Besides, 
tg9o much stress has been laid on the town at the cost of the 
village and the British Government could show a practical 
sincerity by giving back the money, largely collected in the 
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villages in the form of land revenne, to the villages in stead 
of spending it in a spectacular fashion in the districts and other 
urban areas. 


: Land Revenue. 


One of the oldest forms of taxation in India as well as 
abroad has been on land. It would be an interesting study to 
trace the development of political, social and economic rela- 
tionships as a result of possession and non-possession of landed 
‘property. The leading countries in the West like U. S. A. 
and England do not derive a major portion of their income by 
taxation on land, but as India is still in the primitive stage of 
modernism, the income derived from land is the biggest single 
item inthe bndget. Nearly 27 crores ont of 87 crores of 
provincial revenues come from land and thus the primacy of 
land revenue over other taxes is very clear. 


Under the existing state of affairs there ig no uniformity 
in the collection of land revenue by the Government. It ig 
one thing to govern the country frow a centre under a unitary 
system and itis quite another to reduce the differences to 
conform to that system. Even when the East India Company 
took over the Diwani from the Moghal in the Eastern provinces 
of India, it conld not break with the past. The system of 
collection was regularised in the time of Akbar by his minister 
'odar Mal, but since then no steps were taken to take account 
of new situations which may have arisen. Even regularity of 
collection was unknown and if and when a local potentate 
conld enforee his claims, he did it with a vengeance. 


In the beginning the Governor General started the 
practice of farming out the revenue to the highest bidder. 
This resulted sot only in the impoverishment of the soil, but 
also increased the number of defaulters as competitors tried to 
outbid each other. In 1789 Sir John Shore, under the direc- 
tion of then Governor General Lord Cornwallis, wanted to put 
the shifting system on a semi-permanent footing. He madea 
settlement after a proper enquiry in Bengal forten years, but 
the system was declared permanent in 1793. The land revenue 
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was assessed at 10/11 of what the Zamindar received from the 
ryot. This precipitate step of Cornwallis can be explained on 
two grounds. (i) In view of insecurity experienced by the 
peoplé and the East India Company the Governor General 
wanted to win over a class of people to higside. (ii) Lord 
Cornwallis, being used to system of tenure in England, mistook 
the Indian tax collectors for the owners of the soil. He thus 
sold away not only the proprietory rights of the State but 
also of the ryot. "he system was not extended beyond Bengal, 
Bihar and a few districts of Eastern U. P. 


Subsequently two other systems (i) Ryotwari and 
(ii) Mabalwari came into existence and both these are non- 
permanent, though for all practical purposes the land revenue 
18 fixed fora number of vears. The Ryotwari system was 
introduced in particular in Madras by Sir Thomas Munro. the 
Governor of the province, and under this system settlement 
‘was direct with the cultivators. In view of the existence of 
the official collectors of revenue this system could have been 
more appropriate than any other. Even then in C. P. and U. P. 
the Malguzars and Talugdars, existing at the time, were given 
a lease of life which proved as permanent as the landlords in 
Bengal under the permanent settlement. These Zamindars or 
middlemen had become hereditary only at the time of turmoil 
and the Company’s recognition of their title was open to 
oviticism. They used to receive 1/10 of the revenue collected. 


The existing systems are not only classed as permanent 
and non-permanent (subject to periodical revision), but as 
Zamindari (Bengal, C. P. and U. P.), Ryotwari (Madras) and 
Mahalwari in which the community as a whole is made respon- 
sible for the payment of revenue. In ,Bombay province the 
soils are divided into nine classes and taxed according to 
produce. The general economic considerations influence the 
settlement officer in Rombay, whereas in the Ryotwari system 
of Madras the net preduce.is considered, and in C. P., U. P. 
and Panjab the economic rent. For the sake of settlement 
there is a Superintendent of Land Records and for the collec- 
tion of revenue the executive machinery of the government 
is employed. 
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Connected with the problem of land revenne is the; 
controversy of classing it as rent or tax. The opinion in India. 
is biased in favour of describing the land revenue as a direct 
tax. The controversy cannot be finally resolved in view of 
the fact that in Hindu times as well as during the Muslim rule 
land was treated as a State property and rent was to be paid by 
the ryot for its use. With a progressive outlook these ideas 
are naturally dying and the rights of tenants are being recognis- 
ed slowly and steadily. 


Another controversy connected with this problem was 
between Lord Curzon and Mr. R. C. Datt. Whereas R. GC. Dutt 
was in favour of permanent system and explained the 
prosperity of Bengal by alluding to the system of land tenure, 
Curzon held a different view. More than this R. C. Dutt’s 
criticism was against the system introduced by the Govern- 
ment which resulted in famines and the impoverishment of the 
people. Viewed in the light of recent experiences it is difficult 
to argue that Permanent Settlement has no black spots. More- 
over, the criticism against the Government may also be sustain- 
ed if we take into consideration the condition of tenants all 
over the country. Absentee landlordism may not be as 
prevalent in India as in Ireland in the 18th and 19th centuries, 
but the evils of landlordism are more prominent here than 
elsewhere. About Rs. 200 crores are paid per year to this 
parasitical class by way of middlemen's profit and if the 
system is abolished, the same capital could be utilised in 
agricultural development schemes. We do not hold the 
extreme opinion that, simply because land revenue isa heavy 
burden on the ryot, it should be completely abolished. We 
feel that the money realised by the government from the 
people should be used to modernise agriculture and put it on 
a sounder footing. Mere abolition of land revenne may give 
relief to the ryot for a time, but rnral indebtedness and 
poverty cannot be done away with in this simple manner. The 
real remedy lies in the State coming asa helper and in the 
last analysis, the State ownership under a collectivist system 
can alone solve a problem which has been looming large in the 
mind of people. It is a notorious fact that the Indian agricul- 
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ture is of the most primitive type and the Indian agriculturists 
cannot develop it on their own. Even if a few individuals 
can perform a miracle or two, it is doubtful whether this 
would have a far-reaching effect on the country as a whole. 
When the individual security and well-being is to be consider- 
ed. nothing is gained by half-measures. Itistoo late in the 
day to disenss the respective merits of Zamindari, Ryotwati 
and Mahalwari systems, for all these judged from their effects, 
are medieval survivals. Land should be bought by the State 
and farmed out to the people on the collectivist basis instead 
of tinkering with the problem by recognising individual 
ownership and levying an income-tax on agricultural incomes 
as suggested by some, so called, progressive people. 


Famines. 


The vagaries of monsoon are well-known in compara- 
tively dry areas of the country. The Indian agriculture is 
therefore dubbed a gambjJe in the monsoon and famines in 
India have been frequent and their effects more devastating 
than in other countries. During the latter half of the 19th 
century the British writers like Strachey waxed eloquent over 
the glories of British rule under which famines disappeared. 
This naturally produced a_ reaction, when the propaganda 
reached a saturation point. The native opinion became more 
and more critical until atthe beginning of the 20th century 
famines were called the concomittants of British rule in India. 
This opinion has been proved as erroneous as the first one and 
careful student will discover that, although famines were 
known under the Moghals and before, the details are too vague 
to admit of any comparison. Moreover, the Moghal helpless- 
ness in view of nominal control exercised over certain pro- 
vinces aiid the difficulty of finding effective means to fight 
them (é.g. means of communications) can be understood, 
whereas tinder the crown the haphazard policy could hardly 
be defended and justified. 


A long catalogue of famines from which certdin parts of 
India have suffered always finda place ina chapter devoted 
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to the subject. We do not wilfully want to omit the honoured 
practice. OF the famines of 1291, 1555 and 1630 have a few 
authentic records which goa long way to absolve the British 
of importing the dreaded monster and yet the fact remains 
that the details of 1770, 1784, 1802, 1824, 1827, 1865-67, 
1876-8, 1899-1900, 1918-20 and lastly~1943 famines are too 
staggering to be dismissed in a few lines. 


The reasons for such a frequent occurrence of famines in 
India is primarily the dependence of people solely on agri- 
culture. Secondly, the enormous size of the country does not 
facilitate the movement of goods from one place to another. 
Thirdly, under the Company’s rule the industrial workers were 
once more thrown back on the soil and the European goods 
(specially textiles) took the place of Indian manufactures. It 
is difficult to make a correct forecast of yield in view of 
extremes of climate, and as in time of need the government 
did not come to the rescue of the public, many of these could 
be dubbed as “ Money ” or “man made” famines. 


It should algo be noted that in none of these famines the 
whole of the country was involved. The parts affected were 
very wide in extentand contained a very heavy population 
and therefore the miseries were widespread. Witha view to 
fight the famines a Famine Commission under an engineer 
General Richard Strachey sat from 1878 to 1880 and the 
1ecommendations of the Commission were embodied in Famine 
Code of 1883. Three main principles were evolved ont of it. 
(i) lhe provincial governments were to project relief measures 
before the famines actnally came; hence schemes of permanent 
benefit could be taken up almost immediately. (ii) Gratuitous 
relief was given to indolent poorand generally this was left 
to the public bodies. (iii) A scheme of Bamine insurance 
was evolved and in the bndgeta crore and a half of rupees 
were set apart every year for the purpose. 


Twenty years after the scheme was tried and it mitigated 
the miseries of the famine-gtricken people. The pregent 
policy of the Government is skaped on the recommendations 
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made in 1883. Further relief is to give loans to agriculturists 
(Takavi) over and above revenne remissions. This has a 
salutary effect on the morale of the people and as the revenne 
officers are connected with the work, pwhlic confidence is wide- 
spread specially in rural areas. 


From 1919 famine relief has become a provincial subject 
and the central government threw the burden over the provin- 
cial: governments. In 1928-29 the Famine Insurance Fund 
was changed to Famine Relief Fund and thus money was to 
be spent on relief rather than its prevention. With the 
inauguration of provincial autonomy in the provincesthe matter 
is completely under the supervision of provincia] anthorities. 


The recent Bengal famine which carried away. accord- 
ing to one computation, nearly five million people of the 
unhappy province is too well known to need any description. 
‘he central and provincial governments have been wrangling 
hard to apportion blame on each other and ultimately the 
responsibility is thrown on the shoulders of the province and 
the system of provincial autonony. The famine was primarily 
a concomitant of war and as such the Government of India 
with the Governor General at the head could have taken 
effective measures from the beginning. The real difficulty is 
the nature of bureaucracy and the red-tape which takes 
away so much of valuable time in starting measures which 
require immediate application. Famine should be classed, 
with the problem of Indian defence as an all India Problem 
and it should be treated as such by the Government of India. 


With vast agricultural production of the conntry no 
famines need occur, provided the government can solve the 
problem of proper distribution with the help of rapid means 
of transport. At the same time a country with an increasing 
population needs modern agricultural methods. Instead of 
preparing plans of industrial development (e.g. Tata-Birla 
Plan) a modest beginning, should be made with at least 
doubling the agricultural output by selecting proper seed and 
developing irrigation and later mechanising agriculture. The 
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present food crisis in the country isa rude reminder to those 
who believed that an increase of agricultural outpu® would 
necesgitate a quest for markets which are overflooded already 
with the output of the New World (Argentine, Canada and 
Australia). We think the Royalist plan of agricultural develop- 
ment has laid stress on the proper point in our national 
development and is as such worth a favourable consideration 
by the Government. 


CHAPTER X 


EDUCATION AND THE SERVICES. 
(1) Education. 


The importance of edneation cannot he overstressed 
under any modern government and under democracy it takes 
precedence over all other governmental activities. In the past 
there have been patrons of learning, but their encouragement 
was spasmodic. Education ag a regular duty of the govern- 
ment was recognised only in the 19th century in India and 
elsewhere. 


Warren Hastings, with his partiality for oriental studies. 
gave encouragement to native learning and owing to his effort 
the Calcntta Madressa was founded in 1782 for the teaching 
of Arabic and Persian. His policy was continued by Corn- 
wallis, although he was not so sympathetic to the natives and 
native learning as hig predecessor. In’1791 a Sanskrit College 
was established in the holy city of Benares. This type of 
private encouragement was witha view to explore the native 
literature and was likely to help the Company more than the 
people. In the presidency towns in particnlar where the 
western ideals had taken deeper roots, there was a demand 
for English type cf education. When in 1813 a lakh of rupees 
per year were sanctioned for the encouragement of native 
Jearning, the indecisiveness on the part of the government 
was revealed by its non-payment until 1823. 


The liberals ultimately took the decision in favour of 
the western type of education for the people of India. In 
spite of sympathetic orientalists the Anglicans got sufficient 
support from the Indian reformers. With Macanlay’s minute, 
full of exaggerations in many respects, the controversy was 
elosed in 1834 and India was wedded to the English ideal. 
The small donbt still left was cleared by Auckland’s minute 
in 1839. : 
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The policy pursued from 1835 to 1854 was one of filtration. 
Whereas the government took the responsibility of educating 
afew people at the top in the towns witha view to get help 
from them in administering the country, the mass education 
was left to take care of itself. It was expected that the few 
educated people would disseminate the knowledge they received 
to the people. But this argument had very little strength. 
The education given was purely from the utilitarian point of 
view and in fact the number of orientalists amongst the 
Europeans in India became rarer after the inauguration of 
the new policy. With chances of lucrative employment, 
widened under Bentinck and his successors, there was hardly 
any possibility of educated but impecunious Indians  per- 
forming, the thankless task of disseminating knowledge to their 
needy countrymen. 


The experiment, therefore, did not give as fruitful results 
as the liberals expected. he despatch of 1854 by Wood, 
therefore, inaugurated a new era in the history of Indian 
education. Under the new scheme the education of the people 
of India as a whole was accepted as a duty of the State. With 
the issue of this “Charter of education in India,” elementary, 
secondary and higher education was accepted as a part of State 
activity and model high schools were ‘established in districts 
and sub-divisions. Departments of Public Instruction were 
established in every province and in 1857 the three presidency 
Universities were founded. After the Mutiny, the policy under- 
lined in Wood’s despatch of 1854 was confirmed in 1859 and 
an additional tax for education was levied in view of financial 
stringency brought about by the mutiny. Since then the 
growth of primary and secondary education as also the 
University education has been continuous. 


Primary and Secondary Education :—The despatch of 
1854 wanted to bring local self-governing bodies into existence 
and at that time such bodies did not exist. As the develop- 
ment took much time the Government had just to carry on 
the plan as best as it could. Lord Ripon appointed an education 
commission presided over by Sir William Wilson Hunter in 
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1882. As a result of the recommendations made by this 
commission, primary and secondary education were transferred 
to municipal bodies and local boards who were to maintain 
and manage then. 


After sixteen years of trial this plan proved, in practice, 
unsatisfactory. The government control was relaxed and 
Curzon called a conference of educationalists (all of them 
being Europeans) which metin camera in 1901. ‘he result 
of this conference was twofold. (1) A University Commission 
was appointed in 1902. (2) Effective control was established 
on secondary and primary education with the setting up and 
maintenance of model schools. The Government, in due 
course, was to withdraw from this field, but for the time being 
its control became more stringent. A resolution of the Govern- 
ment followed in 1904 which made provision for better in- 
spection, inclusion of more subjects in the curriculum, 
arrangement of hostel accommodation and properly trained 
teachers. Over and above the policy of centralisation was 
completed by the appointment of Director General of Educa- 
tion. He was superseded by an Education Commissioner in 
1907 and in 1910 a separate Education Member in Governor 
General's Conncil was added. 


The years following saw a gathering opposition to the 
policy of education which reversed the policy of Lord Ripon. 
Moreover, people like Gokhale wanted compulsory education. 
The bill introduced by Gokhale wes thrown out, but in King’s 
proclamation Rs. 50 lakhs were advanced from the central 
government for popular education. 


Under the 1919 act education became a provincial subject 
and except for Universities, education of the Princes, Europeans 
and Anglo-Indians, education became purely a_ provincial 
subject. The need for money still remained and the provinces 
were to seek ways and means to feed the department as best as 
they could. The recent tendency has been towards concentrat- 
ing more and more on vernaculars, and with the emphasis laid 
on mass literacy and making people politically conscious more 
and more attention may be paid to this branch of State activity. 
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The University Education :—The Universities established 
in India under the system of 1854 were modelled :on the 
London University and were of the affiliating type. Certain 
colleges were maintained by the Government, whereas certain 
others by the missionaries and private bodies. ‘The University 
controlled the colleges by examinations alone and as such its 
control was only nominal in character. ‘'he London University 
inodel was not followed in this respect. The fault, if one may 
be allowed to declare anybody guilty, was primarily of the 
Government. ‘he University Chancellors were Governors of 
the Provinces (in the case of the Calcutta University the 
Governor General) and the Senate was nominated by the 
Government. In matters of appointment the University had 
no voice and when the Government was an appointing 
authority in Government colleges, the personnel of these in- 
stitutions was inferior to that of the missionary colleges. 


Lord Curzon, with his eyes on efficiency, naturally 
wanted to be thorough in this matter also. In 1902 he appoint- 
ed the University Commission which issued its report in 1904. 
A subsequent Act was passed which gave effect to the recom- 
mendations contained in the report. The improvements made 
were (i) in place of unlimited number of Senate members the 
membership of the Senate was fixed at 100. Adequate repre- 
sentation was given to registered graduates and teachers, but 
Government control was sought to be maintained by keeping a 
majority of offieials and nominated persons in the senate. ‘lhe 
Director of Public Instruction as one of the members of the 
Senate had extensive influence over the decisions taken. 
(ii) The reorganised University was to assume some teaching 
funetions. Minimum of fees was prescribed and arrangement 
for libraries and other equipment was made. Intermediate 
colleges were to be discouraged and more teaching Universities 
were to be established. 


The next landmark was the appointment of Calcutta 
University Commission under Sir Michael Sadler in 1919. 
Although the enquiry centred round the Calcutta University, 
as a result of the publication of the report all the Universities, 
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directly or indirectly, were affected with the exception of the 
University of Bombay. The most important recommendation 
‘of the Commission was to suggest the giving up of Inter- 
mediate work and to have regidential Universities doing 
teaching work. 


When even the London University was laying stress on 
such things, these snggestions were not premature. It should 
be noted that the London University was reorganised in 1898 
and reforms in the Indian Universities were thus overdne. 


At present there are fifteen Universities in British India 
and three in the Indian States. The Senates. the Syndicates 
and the Academic Councils in inajority of the Universities are 
within popular control in view of transfer of the portfolios to 
the provincial ministries. The Bombay University to some 
extent reformed itself after the report of 1928 and another 
Committee was appointed in February 1942 for Maharashtra. 
With the growth of more regional Universities the cumbrous 
structure of this University will be done away with and the 
University, one may hope, will accommodate itself to the 
changing atmosphere. No attempt has been made, in the 
above pages at giving details of organisation of every University, 
thongh they differ from one another considerably. In 1925 
the Inter University Board was appointed. The work -of this 
body has been deliberative and its influence on fixing a 
uniform policy has been negligible. 


The effect of primary, secondary and University education 
can be judged from the fact that in spite of 150 years of British 
rule and the effort of the Government to control edueation 
literacy in India is at its lowest level in the whole world. 
Half the villages are still withont primary schools and the 
University education is too expensive fora poor country. With 
10% literacy in India it is very difficult to foresee with 
reasonable exactitude the shape democracy will take, even 
if universal adult franchise is offered to us as a gift. 
The education as itis given is not free from faults. 
The bookishness of the Indian student has been oft- 
repeated and here also the individual has not been at 
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fault. The medium of instruction being a foreign tongue, 
it has been very difficult for the students to bridge the gulf 
between the world of books and the world of reality. It 
should also be noted that in spite of the lamentable weakness 
of many of our public men for foreign (European, British and 
American) qualifications some of the Indian Universities have 
yielded men of calibre. There is no reason why so much of 
public money be wasted on getting qualifications in liberal 
arts. Foreign experience in the field of applied sciences and 
crafts wilt always be valued, but a degree in politics, history, 
economics or literature ig a poor retyrn for the money invested. 
Here the public opinion must change before the Indian 
Universities can undertake teaching with distinction. The 
other patent criticism against the Indian Universities is that of 
the low standard. In this connexion it should be noted that 
the percentages of failures at the University examinations in 
India are, probably, the highest in the world. Instead of 
penalising the helpless students it would be better if the 
University teachers did their work with greater success. In 
the last analysis the system needs deeper thonght than has 
been given to it until now and crude generalisations should be, 
ag far as possible, avoided. The Agricultural Institutes at 
Poona and Allahabad, the Indian Institute of Science at 
Bangalore, the Engineering College of the Renares Hindu 
University, the Medical Faculty of the Calcutta University as 
also its postgraduate research in several subjects have achieve- 
ments of which any country can be genuinely proud. We 
should not, however, rest on our oars, for with the readily 
available talent astounding further progress can be made. 


The present need is of a national education planned on 
an All-India basis. The report of the Central Advisory Board 
of Education published in January 1944 has laid down an 
ambitious plan which would cost India 312.60 lakhs a year 
out of which State will have to contribtte 277,00 lakhs. The 
scheme envisages the training of teachers in the first five years 
and then has set forth seven five-year programmes during 
which certain areas will be taken up one by one. Forty years 
will be taken to complete the scheme. The report covers Bagic 


112 


(Primary and Middle), Pre-Primary, High School and 
University education. Its special features are the scheme to 
prepare a body of teachers both male and female on sounder 
lines and attract them to the education department by offer- 
ing moderate prospects, to concentrate on adult literacy and 
provide for technical and commercial education. The report, 
though only laying down general principles, is worth perufgal. 
The stock criticisins that the scheme costs too much and takes 
too long are also adequately met. The details of working are 
left to the National Government if and when it comes. For 
the present our attention has been drawn to.a very important 
branch of social activity without which a nation cannot be 
built on a sound foundation. 


The minimum that we need at present is, in our view, 
(i) A federal University to be manned by the best teachers in 
the field and co-ordinate research in all snbjects on an All- 
India Basis. (ii) A practical and an inexpensive primary 
education within the reach of all to be made compulsory 
almost immediately. (iii) Emphatic stress to be laid on mann- 
ing the department with proper people so that the best people 
do not deviate from the education department in view of poor 
prospects. 


(2) Newspaper Press. 


The newspaper is a power In every country and its 
influence on public is well recognised. In the past the system 
of news-carriers was fairly prevalent, but the influence of 
modern newspapers of to-day is of a different type. Modern 
rewspapers classify the news with perspective and offer 
comments. The raw material is thus moulded toa purpose 
and an activity of this type is a valuable asset to a State, a party 
or an interest. 


Modern journalism began with the settling down of the 
British in India. Surprisingly enough the officers of the East 
India Company did not use it, but allowed the ‘ interlopers’ to 
ventilate their grievances against the Government. The Com- 
pany held the view that as long as these interlopers busied 
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themselves in literary and journalistic pursuits, there was no 
fear of competition from them in trade and commerce. These 
newspapers cannot be called quite modern in view of their 
limited circulation and limited resources and narrower angle 
of vision. The first English paper was a weekly called Bengal 
Gazette edited by William Hickey shortly followed by Bombay 
Courier in 1790. ‘The first vernacular weekly was in Bengali 
called Samachar Darpan published by the Missionaries of 
Serampur (Carey, Mushman and Ward) in 1818. The first 
daily in English was Harkaru started in 1814. The English 
journalism preceded the Vernacular as the idea was western 
and over and above the Vernacular prose form had not been 
settled until then. The contribution of newspapers to the 
development of vernacular literature is as important as its 
influence on the formation of public opinion. 


The policy of the Government towards the newspapers 
was changing from time totime. From 1780 to 1799 there 
was no regulation and vet between 1780 to 1790 six editors 
were deported by the Governor General. From 1799 to 1818 
restrictions were imposed on the circulation of news and 
comments in view of past experience and a period of constant 
wars. Lord Hastings, in spite of his warlike programmes pur- 
sted amore liberal policy due to similar opinion in vogue in 
England after the expiry of Napoleonic War He abolished 
censorship, a regulation issned in 1799, and depended on 
certain instructions which the Company’s servants were to 
give to newspaper publishers and editors. His policy had 
very little support as both Adam and Amherst were against 
this liberty. Even Bentinck, Sinarting under the criticism 
which his policy of retrenchment roused, could not make up 
his mind to make the Press free. It was left to Metcalfe to 
liberate thé press in spite of the opposition of two members of 
his Council and Munro who declared that a free press and the 
dominion of foreigners were incompatible. From 1835 to 1878 
the press was free and the only restriction was the compulsory 
publication of the publisher’s name. During this period many 
newspapers were started and one of the indirect influences of 
this was the increasing cleavage between the European and the 
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Indian Press. Except for the Mutiny during which a gagging 
act was passed to prevent a free circulation of news, the 
Government left the newspapers to take care of theniselves. 


From 1878 to 1882 a policy of restriction was pursued 
With the passing of Vernacular Press Act of 1878. The Act 
provided for a security to be taken which in case of non-com- 
pliance with certain restrictions was to be forfeited. The Act 
applied to newspapers published in Asiatic languages only. 
Secondly, a Press Commission, forerunner of the Director of 
Information, was appointed with a view to give authentic 
news to the papers. The passing of this Act aggravated racial 
cleavage and many papers turned themselves, overnight, into 
English. Lord Ripon repealed this Act of 1882 and from that 
date until 1908 the Press once again enjoyed comparative 
freedon). 


The period following 1908 until 1922 saw once again the 
muzzling; starting as it did in 1908 with the passing of 
‘* Explosive and Newspaper Offences Act,” it ended with an 
enquiry committee in 1922. The former acts were repealed 
and restrictions regarding disenssion of matters relating to 
matters of 1eligion, the Government and the Indian Princes 
were imposed. ‘The period following has been one of vigorous 
newspaper activity in spite of limitations imposed by law. The 
II world war saw the Defence of India Rules and its implica- 
tions on the world of news. 


The idea of starting a Government newspaper was mooted 
from the days of Wellesley, but no practical steps were taken 
to carry ont the scheme. After the Matiny the Government 
realised that rumours could be dangerous and the idea took 
concrete shape in 1870 when the editor of Statesman, Dr. 
Smith, offered his newspaper for the purpose. Yet the 
Government resisted the temptation. During the I Great War 
ag also during the II the Government took np journalism and 
publicity but with the reversion to peace the opposition of the 
journalists was too great. ‘The public opinion, on the whole, 
does not like the Government to take the matter up and even 
if the Government does, the success is doubtful. After all, in 
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newspapers mere authentic news is not the only thing in 
which the public takes interest. The Newspaper of a modern 
man, like his cup of tea, should suit his taste and the colour- 
less and unsweetened news of the Government would not be 
very palatable or welcome to the individuals. 


At the present time there are newspapers in practically 
all the vernaculars in the country, but the papers published in 
English have still held the field. Even when papers have been 
started, like the Peoples’* war, the Independent India, the 
National Herald and the Dawn, with a definite political pur- 
pose, their medium of appeal is primarily English. 


This naturally restricts the circulation of even first rate 
newspapers like the Statesman, the Hindu, the Amrit Bazar 
Patrika, the Hindustan Times, the Hindustan Standard and 
others. What is needed most at the present moment is to have 
an All-India newspaper preferably in Hindustani. This should 
be a mere chronicle of events and should be controlled by an 
organisation like the All-India Newspapers Association. The 
Indian public might find it as palatable as Cinema films, 
majority of which are in Hindustani. The public opinion may 
be evolved as a result of this type of journalism. Other 
systems like the use of the radio and the films have been 
suggested, but an inexpensive newspaper still holds a primacy 
over other things in matters relating to polities. In dune 
course, probably, the Government will have to take up jonmnal- 
ism to educate the public or use the radio. For the present 
the healthy competition of newspapers is the order of the day. 
Unfortunately the very limited literacy in India comes as a 
handicap and the prime purpose of journalism—to broad—bage 
political parties and programmes is not appreciably served. 
With ipcreasing literacy the future of newspapers is assured 
and their circulation will widen. It isa lamentable fact that 
even in the higher forms the importance of newspapers is not 
realised. In fact in the study of polities or for any study ofa 
serious type the newspapers and the periodicals would be of 
greater help than bodks aud opinions of individuals. We feel 





*Peoples’ war is published in Vernaculars also. 
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that we do not overemphagize the importance of newspapers 
when we assert that the newspapers are a8 indispensable for 
the minimum intellectual well-being of the public as air is for 
their physical well-being. Possibly, for the students of politics, 
a study of newspaper comments and the news is more im- 
portant than a score of dry and out of date books read over a 
period of months. 


: (3) The Public Services. 


The nature of administrative organisation and its success 
is primarily determined by the kind of servants the govern- 
ment employs. The East India Company with its eyes on 
economy appointed its servauts on a ridiculously low salary 
and allowed an extra earning to the servants by private trade 
and commission. Such a practice could not live long, for as 
goon as the Company was given the Diwani of Bengal by the 
Great Moghal, its administrative responsibility was clear. 
Clive’s second administration was characterized by an attempt 
on the part of a distinguished servant of the Company to weed 
out many of the evils of the past. Warren Hastings took up 
the collection of revenne and appointed European officials as 
collectors. By then it was realised that the corruption was 
native to the soil and hence a progressive ®uropeanisation was 
recommended for cleaner public morals. Lord Cornwallis 
inaugurated the system of Covenanted Service under which all 
the Superior Services were reserved for fresh reernits. In 
1806 Haileybury College was founded in England where 
preliminary training was given to the recruits before they came 
to India to take up civil appointments. Under this system 
Indians were naturally excluded from any responsible posts 
anda few crumbs of offices were doled out to them as they 
carried very poor emoluments and local knowledge was 
needed for certain posts. The previous resolution of 1833 to 
give service to all irrespective of place of birth, descent or 
colour ig still a dead letter after a lapse of over a century. 
Lord Bentinck’s administration created conditions under which 
more employment could be given to the Indians specially in 
the judiciary and his educational policy also prepared a few 
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young men who could avail themselves of the new jobs made 
available to them. 


With the foundation of institutions like the Calcutta 
Medical College in 1836 a professional class was arising which 
could claim its due place in the so called cultural society of 
India. With the inauguration of competitive system for the 
Indian Civil Service in 1853 it was felt an even-handed justice 
was done to India. The first Indian got into the I.C.S., one 
Satvendra Nath Tagore, ten years after and it was only by the 
eighties of the 19th Century that Indians were trickling with 
considerable difficulty into this highest branch of Crown’s 
service in India, 


As the examinations were held in London, it was very 
difficult for Indians who had just taken to English system of 
education to compete on an equal footing with the English 
graduates. Over and above the caste restrictions and difficulty 
of travel, the uncertainty of success were factors which dis- 
snaded many. In 1870 the Statutory Civil Service Act was 
passed. Under the rnles at last drawn up in 1879 Indians 
selected by local government were to be appointed to the 
superior civil services. This resulted not in the recruitment 
of the Indians from the old ruling or wealthy families, but of 
means of promoting people from uncovenanted services. In 
spite these efforts the European element in the service, undey 
the plea of efficiency, continned to grow. Between 1867 ana 
1903 the number of Europeans receiving over 1,000 rupees a 
month rose from 638 to 1278. The competitive system, 
meanwhile, was criticised by public and press alike on four 
grounds :—(1) In effect it excluded Indians from superior 
branch of services. (2) ‘I'he Congress from its inception pleaded 
for « competitive examination in India and even a_ resolution 
of the Parliament in the last decade of the 19th Century for 
parallel competition i.e. in England and in India had no effect 
until after the Great War. (3) The competitive system favoured 
the superficially clever against the men of common sense and 
experience. The experienced and sympathetic Anglo-Indian 
aristocracy was swept away too early. This is the stand which 
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has been taken by the European critics of the system. (4) The 
Civil Service crystallised static traditions of a mediaeval 
system under which the civil servant was all-powerful. Mere 
change from white to brown bureancracy did not mean much 
to those who wanted to uproot the whole system and build up 
a new one in accordance with the liberal and democratic 
principles. (5) It hag been often argued that the Civil Servants 
under the system prevailing have been efficient, but no 
criterion bas been laid down for justifying this stand. Mere 
mechanical ability to wield power and carrying out the behests 
of the Government under the protection of British bayonets 
does not, to the Indians at least, signify efficiency. Even the 
propriety of naming the service is in doubt. It ig not Indian 
in as much as majority of the entrants have been foreigners, it 
is not civil for the officers’ behaviour is, as a rule, rude and 
lastly the servants partake of the nature of masters instead 
being servants of the public. 


In response to many of the above criticisms the Royal 
Commission under Lord Lee was appointed in 1923 and _ re- 
ported in 1924. On the basis of its report 50:50 ratio was 


fixed between Indians and Enropeans and 3:5 for Indian 


Police. 


At present the services are classified as (1) All India 
Services, (2) Provincial Services, (3) The Central Services. The 
All-India services include all the Imperial Services, Civil, 
Police, Forest, Engineering, Medical (Civil), Agriculture, 
Veterinary and Education. The Agricultural, Veterinary, 
Education and Medical (Civil) have now been provincialised. 
For the I.C.S., under the system inaugurated in 1935, the 
system of nomination is in vogue. The open competitive 
system was given up as soon ag its results proved unfavourable 
to the British candidates. Since 1943 the recruitment has been 
suspended and now people with approved war service will be 
taken up in Civil, Police and Engineering service. 


It is very difficult to foresee its resnits, but in effect it 
might work as favourably for the British as for the Indians. 


The Public Service Commission became a necessity as 
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goon as the competitive examination for I.C.S. and certain 
other central services like Post Office, Asstt. Traffic Superinten- 
dents, Central Secretariat etc. came into vogue. The Public 
Service Commission was established in 1925 and its name has 
changed to Federal Public Service Commission under the Act 
of 1935. The system of recruitment through this agency has 
been extended to the provinces so that the bureaucratic control 
over the recruitment at least continues. 


The Members of the Federal Public Service Commission 
are appointed by the Governor General in his discretion and 
for the Public Service Commission in the provinces by the 
Governors in their discretion. Their work is advisory in 
character and recommendations are many times turned down. 
Even from the narrow angle of vision its efficiency as a con- 
trolling body in matters of appointment can be doubted. The 
system is welcome on the whole as the old practice of wide 
discretion on the part of ministers disappears and the executive 
posts are free from ministerial manipulation. The system will 
improve with practice and as soon as the bureaucratic system 
of administration is replaced by a more democratic one the 
control of Public Service Commission will increase. These 
commissions might conduct examinations for all services 
including the lowest and due recognition will ultimately be 
ziven to merit. 


The position of the services under the new constitution 
remains unchanged. Under the Government of India Act 1935 
the officers of All-India services in particular and all services 
in general are well-protected. The fear of bureaucracy is 
justified in view of the change of system which may follow 
with the onward march of democracy. A detailed system of 
safeguards governing their condition of service, protection 
ugainst judicial proceedings and special responsibility of 
Governor General and Governors has been laid down in the 
Act. ‘The All India services in particular cannot be toached 
by popular ministers, for they are reernited by the Secretary ° 
of State. The Joint Parliamentary Committee expressly rules 
out a radical change of the system which has prodaced a man 
of the right calibre. Although this assumption is likely to 
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one may ask whether the British have pnt up better ideas by 
installing such highly paid officers at the head of administra- 
tion. Even the salaries of the I. C. S. are on a par with H. C. 
S.in England in spite of varying standards of living. In 
nation-building departments like agriculture, education and 
forestry the grades are provincialised, but the Civil Service 
and Police Imperial grade remain for various reasons. Such 
a system cannot continue for long if the voice of the people is 
to prevail. Nothing is gained by. overlooking the fact that 
the system has become very unpopular and cannot be sustained 
without the backing of the foreign power. 


The system of communal representation is several 
branches of civilian employment has also created bickerings 
and those who feel that appointments shonld be made on 
merit alone have criticised the system. In the long run the 
matter will have to be decided by mutual agreement among 
the people. If equal opportunity of education has not been 
given to all, certain safeguards are natural but when the 
Government argues that the British element is allowed to 
continue on the basis of efficiency alone, the argument should 
extend to the Indian field also. The Government. in short, 
has tried to defend an indefensible position and the early it 
recognises its mistake of racial discrimination, the better it is 
for its and India’s well-being. There are still many in India 
who have kept their head cool in spite of the pressure of grim 
experiences. They visualise, even as mere dreamers, that a 
better nnderstanding between the British and the Indians will 
be conducive not only to India’s good but to the good of Great 
Britain and the world. This goodwill needs enconragement 
in the proper way and is not to be exploited for imposing an 
exotic system on an unwilling people. 

The services on the whole, it is argued, acquitted them- 
selves creditably during the period of Congress regime in the 
provinces. It is very doubtful whether their co-operation had 
been equally spontaneous if a change of system had been 
envisaged. One may only hope that the Civil Servant will 
obediently submit to the inevitable if and when it comes. 


Post-script :—Under the new arrangement cash gratui- 
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ties will be awarded to retiring Civil Servants and it may be 
rightly expected that many Civil Servants, Europeans and 
Indians, will avail of them. This would facilitate transition 
from the uld system to the new one, at some expense to the 
tax-payers. 


(4) The Indian Army. 


The role of a national army is very important in the 
administration of a country. It is not only from the point 
of view of national defence and national regeneration that we 
view this problem. The army offers Incrative employment to 
the people of the country irrespective of their educational 
qualifications. Its educative appeal is therefore made to all 
who are physically fit. Unfortunately the Indianisation of the 
army has been taken up very late and the openings to Indian 
talent was very limited until the war of 1914 to 1918. During 
the present war not only King’s Commissions on a liberal scale 
have been given to Indians, but the recruitment has been very 
wide. India’s contribution in men and the quality of service 
bas been duly appreciated by the grant of twelve Victoria 
Crosses during the war of 1914-18 and twenty-eight during 
the Great War II. 


he Indian element of the so-called Indian Army has 
distinguished itself from the beginning of Company’s rule in 
India, Although the credit of training Indian troops after 
European fashion has been ascribed to the French, the English 
did not lag behind in making use of the native talent. The 
Indian army was created in 1748 by Stringer Lawrence and 
the I Roval Regiment, the 37 Foot, arrived in India in 1754. 
The strength of the native element varied from time to time, 
but the ratio of British and Indian elements was, roughly, 
1:5. On the eve of the Mutiny the Indian army (Company’s 
tydops) was organised on the presidency systems. The strength 
was ag under :— 


‘Bengal Army ... 21,000 Rritish and 137,000 Indians. 


Bombay Army ... 9,000 British and 45,000 Indians. 
Madras Army... 8,000 British and 49,000 Indians. 
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It is clear from the above figures that in the Bengal 
Army the Indian element was nearly six anda half times the 
British and the Mutiny was ascribed, among other things, to 
this increase of the Indian element. After the Mutiny the 
Indian army was transferred to the Crown and the glaring 
distinction between Company’s and King’s troops disappeared. 
Besides, the homogeneity of units disappeared and the upper 
castes lost their preponderence in the Bengal army. ‘The 
reorganisation that took place fixed the number as 65,000 
British and 140,000 Indian troops. The old presidency system 
of three commands was retained, althongh the central control 
was made more rigid. 7 


In 1895 the Indian army was divided into four com- 
mands of the Panjab, Bengal, Bombay and Madras. In 1904 
the Madras Command was abolished and the Northern, 
Eastern and Western Commands were created. In 1907 the 
Commands were reduced totwo: North and South. During 
this period, under the inspirations of Lord Kitchner, the 
control of the Commander-in-Chief was absolute and even in 
small matters the General Officers Commanding were denied 
ordinary powers of dealing with administrative questions. 
This defect was realised during the I Great War and in 1918 
decentralisation started in the army, as in the civil, administra- 
tion. Under the changes brought about the General Officers 
Commanding the different Commands were given power of 
dealing with administrative questicns except matters of policy 
and new principles of war. It should also be noted that it 
was during this war that King’s Commissions for the first 
time were granted to Indians and this policy was continued 
after the war was over. The Skeen Committee of 1926 (report 
published in 1927) recommended an increasing pace of India- 
nisation, Twenty vacancies are now being offered annually to 
Indian youngmen at Sandhurst and six each at Woolwich 
and Cranwell. During the present war Emergency Com- 
missions have been given on a liberal seale, but whether this 
step was dictated purely by expediency or there was definite 


change of heart the future alone can unveil. at 
é A af 
To proceed with our historical sketch, in 1920 the 
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number of commands was increased to four and in 1938 the 
Western Command was replaced by an independent district. 
The Northern Command has its headquarters at Murree, the 
Southern at Poona, the Eastern at Nainital and the Western 
Independent district has its headqnarters at Quetta. During 
the present war places like Bangalore, Mhow and Lahore have 
also become important as training grounds for troops. With 
the introduction of provincial autonomy further decentralisa- 
tion may be introdaced and new Commands may come into 
existence. In the absence of any authentic information regard- 
ing facts and figures and even the intention of the Government 
one can only attempt a rough guess. 


With the passing of the Government of India Act the 
Defence Services have become a reserved subject and _ its 
expense or the nature of policy pursued in recruitment, train- 
ing, ete. of troops is not within the competence of the Federal 
Legislature and the popular Ministry. Until 1935 the 
Military Finance and Military Accounts Departments were 
gubordinate to Finance Department and the Central Government. 
But now the Governor General is responsible for military 
expenditure; hence both these departments are now brought 
under the Department of Defence over which the Governor 
General has complete control. The hope of the popular 
control is not, however, finally destroyed, for the consultation 
of the Federal ministry is enjoined in matters when (i) Question 
of sending Indian troops for service outside India arises, 
(i) Question of India offering contribution towards the cost 
of external operations is involved. = 


It would have been interesting to test these provisos, 
provided the Federal Ministry had been in office in 1939. 
'I’hat a radical change in outlook had not taken place would be 
clear from the exercise of emergency powers and the disregard 
of provincial ministry and their views. The Act of 1935 has 
tightened the control of the Secretary of State and the Viceroy 
over the Department of Defence. 


The administration of the army in India is in the hands 
ef the Secretary of State who is advised by his Military 
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Secretary. This post is filled by a senior officer of the Indian 
Army with recent Indian experience. He may even become 
an adviser to the Secretary of State. In India the administra- 
tion is inthe hands of the Commander-in-Chief who is in 
charge of the Royal Indian Navy and the Air Force also. The 
army administration was represented in the legislature by the 
Defence Member (Commander-in-Chief )in the Council of 
State and the Defence Secretary in the Legislative Assembly. 
This system may be continued after the inauguration of 
Federation algo. 


Before the II World War India was spending 29% of.the 
Central and Provincial Budget or 54% of the Central budget 
on the upkeep of the army. The amount in question was not 
very large, but it was a heavy burden on the tax-payers in 
view of the limited tax-paying capacity of the people. The 
~ criticism is bitter in view of the preponderance of the so-called 
martial races to the exclusion of others. This classification is 
meaningless under the mechanised system of warfare. Besides 
the exclusion of certain elements has been deliberate in view 
of their political consciousness. Still the Muslim, Sikh, 
Gurkha and the scheduled caste elements are essentially Indian; 
hence Indian public hag not been very critical of the partiality 
shown to them. The most expensive element has been 
European which has certain privileges of pay and prospects. 
Under a truly national system of government this element 
will have to go or be retained on conditions equal- to these of 
the native troops. One cannot, however, be very optimistic 
about a radical change in this sphere. Recent incident in 
Bombay dock area and elsewhere clearly shows that the 
personnel of the Army, Navy and Air Force deeply resents 
the racial discrimination rampant in the army. 


CHAPTER XI 
THE WORKING AND THE PROBLENS 


Even a casual acquaintance with the nature of the existing 
Indian constitution will reveal its defective nature. Yet no 
ageful purpose is served by indulging in wholesale denuncia- 
tion and we need only enumerate the salient points contained 
in the Common criticisms. 


(i) The Indian Constitution had been drafted by the 
British parliament and even when Indians were consulted in 
framing certain Acts the parliament did not go very far in 
satisfying the politically conscions India. Even when fullest 
allowance is made for the fact that British democracy was 
working as a guardian of would-be Indian public opinion the 
position became unbearable with the rise of political parties in 
the country. The rejection of the Act of 1935 can be partly 
explained thus. 


(ii) All acts (including the 1935 Act) did not seel to 
charge the bureaucrati¢ nature of the Government. Whereas 
in all other democratic states a progressive control over the 
bureaucracy was on the increase the parliamentary act streng- 
thened rather than weakened bureaucracy as against public 
opinion in India. Such a system’ retarded the _ political 
progress of the country. : 


(iii) The old Socio-economic order was allowed to remain 
in spite of sweeping changes in all walks of life. No pact 
was sought to be made with changing modes of life. Thus 
the so-called strict impartiality maintained by the British 
between the conflicting claims of sevéral social groups like 
the Harijans, Muslims, Brahmins etc. aggravated the situation. 
A bold and determined policy from the very beginning would 
have secniarized the political atmosphere. Instead, the 
government went on giving concession after concessions to 
communal groups in spite of the fact that such a policy did 
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not fit in with the democratic form of state. he policy 
once started had to be pursned and demand for separate ele- 
ctorate came from various quarters. The group which clamoured 
most got a preferential treatment. The evil effects of such a 
policy can be discerned easily. 


a 

Had this policy been pursued with a view to solve the 
conflicting claims of the various religious and communal 
denominations we could have defended the action of the 
government. Unfortunately we feel that mere expendiency 
and an attempt to play one group against another was the 
over mastering passion of the British. When the British demo- 
cracy was in a charitable mood and retraced its steps the evil 
had taken deep root in a fertile and well tended soil. 


(iv) The Indian States stood in a dubuons position in 
their relation with British India. The Viceroy, as Crown’s 
1epresentative, tried to bring the policy of the Indian states in 
a line with those of the Indian provinces yet the mosaic nature 
of various state governments intrigued many. The British 
government wanted to retain the direct control over the Indian 
States, and public, opinion, such as it was, was never allowed 
to affect the administration of these states. A clear cat view 
of the future would have revealed the defective nature of any 
of the Government of India Acts which left ont the Indian 
States from the orbit of their direct inflnence. It is only 
during the three Round Table Conferences preceding the 
Government of India Act of 1935 that an attempt was made to 
depart from the fime-hononred practice. Even then the past 
was not buried for the sake of a better future. 


Many of the above criticisms, in our view, are met in the 
present offer of the Cabinet delegation to India. One need not 
wax eloquent on the originality of approach of the British 
government for such a step has been overdue fora long time. 
The Cabinet delegation announced its scheme for the solution 
of Indian problem in spite of the Muslim Leagne and the 
Congress having failed to the bridge-gap between their con- 
flicting claims. The announcement was a momentous one in 
the words of no less a person than Mahatma Gandhi. No 
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attempt is made to summarise the announcement for, in our 
view, the whole statement is wel] worth a perusal in detail. 


According to the framers of the announcement (Lord 
Pethick Lawrence, Sir Stafford Cripps and Mr. A. V. Alexander) 
the Indian constitution should take the following basic form:— 


PROPOSED SOLUTION ‘ JUST TO ESSENTIAL CLAIMS 
OF ALL PARTIES” 18-5-46. 


15. We now indicate the nature of a solution which in 
our view would be just to the essential claims of all ‘parties, 
and would at the same time be most likely to bring about a 
stable and practicable form of constitution for All-India. 


We recommend thatthe constitution should take the 
following basic form :— 


(1) There should be a Union of India, embracing both 
British India and the States, which should deal with 
the following subjects : Foreign Affairs, Defence, and 
Communications; and should have the powers necessary 
to raise the finances required for the above subjects. 


@ 

(2) The Union should have an Executive and a Legislature 
constituted from British Indian and States representa- 
tives. Any question raising a major communal issue 
in the Legislature should require for its decision a 
majority of the representatives present and voting of 
each of the two major communities as well as a mMmajo-. 
rity of all the members present and voting. 


(3) All subjects other than the Union subjects and all 
residuary powers should vest in the Provinces. 


(4) The States will retain al] subjects and powers other 
than those ceded to the Union. 


’ ~~ , ‘ 

(5) Provinces should be free to form Groups with execu- 
tives and legislatures, and each Group could determine 
the Provincial subjects to be taken in common. 


(6) The constitutions of the Union and of the Groups 
shanld eantain a provision whereby any Province 
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could, by a majority vote of its Legislative Assembly, 
call for a reconsideration of the terms of the constitu- 
tion after an initial period of 10 years and at 10 yearly 
intervals thereafter. 


16. It is not our object to lay out the details of a con- 
stitution on the above lines, but to set in motion the machinery 
whereby a constitution can be settled by Indians far Indians.” 


It has been necessary however for us to make this re- 
commendation as to the broad basis of the future constitution 
because it became clear to us in the course of our negotiations 
that not until that had been done was there any hope of getting 
the two major communities to join in the setting up of the 
constitution-making machinery. 


The announcement prescribes the method rather than 
fixes the details of achieving the end in view. In the words 
of the Secretary of State for India (Lord Pethick Lawrence) 
** seco the constitution for India has to be framed by the 
Indians and to be worked by the Indians when they have 
brought it into being. We appreciate to the full the difficulties 
which confront them in embarking on this task. We have 
done and we will continue to do all that lies in our power to 
help them to overcome these difficnities. But the responsibi- 
lity and the opportunity is theirs and in gheir fulfilment of it 
we wish them God-Speed.” 


Many defects in the scheme can be pointed out but the 
stamp of sincerity should, in our opinion, see the scheme 
through and might bring a new India into being. 
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Glements of Civics. 


CHAPTER I 
SCOPE OF CIVICS. 


Civics, being essentially the science of citizenship, aims 
at the highest realisation of human welfare. ‘The concept of 
welfare changes with the changing needs of times. In spite 
of the dynamic nature of the social phenomemon certain 
fundamental modes of behaviour are seen to yield good results. 
A proper study of civics is likely to enable a citizen to live his 
life fully and make him'‘a source of help instead of a souree of 
hindrance to his neighbours. The oft-repeated civic sense is 
born after a careful study and cultivation of what this social 
science stands for. 


The word in Latin means a citizen. In Roman as also 
the Greek times the city was the centre of human activity and 
hence the word got this urhan association. In a predominantly 
rural country like India the study of civics must necessarily 
cover the entire field of human activity~-both rural and urban. 
In fact, etymology apart, civics includes the study of human 
relationships and its utility is patent at any place where there 
ig more than one human soul. 


Viewed in this light,, civics naturally covers all socjal 
institutions matriarchal or patriarchal, the family, its origin, 
growth and organisation; the small local bodies and groups, 
and lastly the State. In spite of the wide com pags of this science 
it has been customary for the writers on the subject to concen- 
trate on the political aspect of the science viz. the State. It 
should, however, be noted that this stress is no way minimizes 
the importance of the other institutions which are older and 
are still efficacions. The state recognises all and co-ordinates 
the activity of all the other institutions to give the maximum 
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benefit to the community. -In the final analysis when the 
State falls or is quiescent, the other institutions continue the 
traditions. Thus the State is one of the many, thongh not the 
only instrument through which society or a community works 
and realises its ends. 


Nature of State. 


Many definitions stressing one characteristic or another 
of the state are given. Instead of showing our partiality fora 
particular definition, to the exclusion of all others, it is best to 
describe the prominent feature common to many of them. 


The physical basis of the State rests on a territory and a 
population. Withont a definite territory there cannot be State, 
much less can a territory without population lay claim to state- 
hood. The two terms used early in Hindu political philosophy-— 
Narpati and Bhupati-lay stress on these territorial and human 
aspects of kingship which were the personification of the State. 
In the Muslim political philosophy the Amir-ul-Muminin (the 
Commander of the faithful) and later the Sultan (the territorial 
lord) represented the ontward embodiment of the State. 


More important than the above isthe political or the 
spiritual basis of the State consisting of the government and 
the sovereign power. It shonld be noted that in spite of the 
common confusion between the government and the State the 
two are distinct. States like the Moghal kingdom in the 18th 
century can exist withont an effective political organisation er. 
machinery which we call government. The Nawab Vizier of 
QOndh and the Nizam of Hyderabad were, legally, the part of 
Moghal administrative system, but ultimately they broke away 
from the State forming independent kingdoms. 


The supreme coercive power of tke State is called sove- 
reignty. The State admits no competitor externally or inter- 
nally. This legal interpretation of its position has, however, 
to be modified in view of recent developments. Externally the 
State hhs to subject itself to certain norms like the internation- 
al law, arbitration etc. and internally its position depends on 
the goodwill of the public. Viewed in the proper perspective, 
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The state is also sometimes confused with the people. In 
spite of the spread of individualistic ideas in modern times a 
common feeling, common tradition and a common ancestry 
might weld individuals into more than a mere family-feeling. 
The family has no unity of-culture or traditions, but the 
people have; hence the concept of the Aryans as against mere 
patriarchal social organisation in the pre-Christian Indie. Thus 
the State which has little to do with cultural, racial and ethnic 
homogeneity is quite different from a people. In India the 
Sikhs, the Musalmans, the Hindus, the Parsis and the Enro- 
pears are all to be classed as different people and* yet they 
have formed and may form one State. 


A nation—and the concept of nationality —is, historically 
speaking, a later development. ‘The nation as differentiated 
from the people implies a geographical unity and may be 
accompanied with statehood. A State may contain many 
nationalities as the Austrian Empire did. Often the cultural, 
linguistic, spiritual and other subjective sentiments keep the 
feeling of nationality. The marks of nationality, in short, are— 
a geographical area; unity of language or languages and race; 
common econoniic interests; and, over and above, nationalism 
may be born or strengthened, as in India, as a result of 
common subjection to foreign rule. According to Delisle 
Burns “ A common memory and a common ideal-these more 
than common blood—make a nation.’ ; 


The influence of nationality on history has been conti- 
nuous from the days of Renaissance and Reformation in 
Europe. Its influence is revealed nut only in the war of inde- 
pendence waged by the Dutch against the Spanish rule, the 
reaction of Europe against the Napoleonic system, the Irish 
revolt and the post-war settlement of Europe, but also in the 
ultimate emergence of the right of self-determination. We 
feel that this idea of “ self” is less egotistical than it is painted 
to be and the self is, in majority of the cases, eqnated with a 
nation. In modern times nationalism stands for the principle 
of one nationality-one state. Mill’s doctrine of nation-state 
can be conveniently derided to-day, but the fact remains that 
the majority of the people who matter in politics act wp to it. 
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An escape from mono-national State is afforded in the idea of . 
Federalism, but it has yet to be proved whether federalism will 
take deep roots everywhere. We may grant that the feeling of 
‘inter-national obligation, and an urge for peace, is more potent 
than the feeling of protest in the different nationalities that 
comprised the medieval empires. Yet the fact remains that 
federalism does not rule out, much less does it seek to kill, 
nationalism. Nation States have provoked wars; hence the 
reaction against purblind nationalism igs natural. Federalism 
will, in the long run. widen the concept of narrow nationalism 
and may, in our opinion, expand it beyond its present limits. 
The feeling among the peoples inhabiting Russia. the British 
Empire and U.S. A. is undergoing a change add a Ukrainian, 
an Englishman or a Virginian prides himself on calling 
himself by words connoting something wider. Viewed in 
this light, nation and nationality are capable of accommodation 
to changing circumstances. ‘ 


Even when the above associations exist, the utility of the 
State isto be realised from the fact that prominent political 
thinkers have compared the State to an organism of which the 
others are limbs or parts. The theory is, evidently, defective 
inasmuch as the other associations have more independence 
of action and development than limbs of the human body. The 
State ig also not following a pre-determined process of teeth- 
ing, loss of vitality, decay and death. The comparison can be 
used, if nsed it must be. to clarify the aim the State has in 
view. With the sympathetic feeling for’the collectivist State 
this origanie theory is getting another lease of life. And yet 
the State does direct, contro], amplify the powers and the in- 
finence of-:the associations over which it has its way. Compa- 
rigons are always dangerous if carried too far, but if the limited 
aim at elucidation is kept in view, even a worn-out theory 
may be found useful. 


Origin of the State. 


The origin of State from obscurity to its present shape is 
difficult to trace. The failure of arriving at an agreed and 
correct conclusion onthe part of political philosophers of 
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politics may be disgusted , at the variability of political ideals 
which are different from the rules of physical science. Life 
being what it ig and our primary aim being the study of man 
and his social surroundings, a different, method of approach is 
natural. 


(1) T'HEORY OF DIVINE ORIGIN. 


This theory was the most popular during the ancient 
period and maintained a precarions existence during the 
Middle Ages. According to this theory certain chosen indivi- 
duals of God were to exact obedience from others and form a 
State. The hereditary principle of Kingship was thus made 
acceptable and revolt against the ruler was tantamount to the 
disobedience of divine will. During the period of Reformation 
Father Calvin and Zwingle subscribed to this view and gave a 
divine sanction to civil authority. This was a survival of 
medieval ideas where the civil and ecclesiastical authority 
were combined into one and the game person. 


The Tudor and the Stuart rulers of Great Britain were 
believers in this doctrine and James I went to the extent of 
zealously defending it in a book called “'I'rne Law of Free 
Monarehy.” In France and Prussia this divine right idea 
found similar advocates. The idea was discredited during the 
civil war in England and the Fremch Revolution sonnded the 
final death-knell of the doctrine. It has still some defenders 
in backward tonntries where politics and religion are strangely 
mixed up. 


The canses of the decline of the theory are easy to 
understand :— 


(i) The American Revolution and the subsequent events 
in France showed how an elected president conld perform the 
duties of ark’ ‘ng. In the past, genius was supposed to be active 
on the side of monarchy. '‘ With new experiments and division 
of power between the church and the State—distinction bet- 
ween the private and public life of individuals—the theory 
played itself ont, : 


(ii) Absofutism ceased to give the desired results and 
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the divinity that hedged the King was discovered to be a sham. 
People started believing in democracy and self-rule. 


(iii) A new theory of social contract was cleverly built 
up even by the belivers in absolutism of monarchy. This 
implied agreement betwéen the rulers and the ruled and thus 
the Divine Will was out of place. 


(2) THe SocraL CONTRACT THEORY. 


The theory of social contract as applied to politics 
assumes an understanding between the rulers and the ruled, 
This contract explains the origin of the State as also its later 
development. The Roman Jurists adhered to this theory and 
explained the power of the emperor as based on the consent of 
the people. Feudalism implied a similar contract between the 
fendal lords and the tenants. Logical shape was given to this 
theory by Hobbes and Locke in England and by Rousseau in 


France. 


It is interesting to note that these political philosophers, 
while in essence adhering to the same theory, drew a different 
picture of the state of nature and arrived at different conclu- 
sions. Hobbes, the private tutor of Charles II, published his 
Leviethan in 1651. According to him the State of nature is 
one of “continual fear and danger of violent death; and the 
life of man solitary, poor, nasty, brutish and short.” Indivi- 
duals therefore gave up their rights to govern themselves to 
the sovereign. The implications of this theory are as under:— 


(i) The sovereign not being a party to the contract cannet 
be said to violate the contract and as such his absolute rule 
cannot be questioned. 

(ii) Disobedience by the subjects on any grounds is unjust 
and the minority cannot raise its head against’ the majority 
which chooses the ruler. 

Howsoever attractive the doctrine may appear to be, it 
was propounded with a view to defend the position and the 
stand of the Stuarts. Hobbes confused the ruler and the state, 
forgetting that government can be changed without destroying 
the state. 
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With Locke the state of nature was one in which peace 
and reason prevailed. With conflicting interests and differences 
of intelligence among men the laws of nature were being 
endangered. Thus individuals entered into a contract and 
gave up their natural rights for the common purpose of 
preserving their existence, freedom and property. These rights 
were given upto the community and not to an individual 
and thus the utilitarian nature of the contract was clear. The 
purpose was defined and sovereignty did not belong to the 
ruler. Locke conceded the right of making revolution under 
certain circumstances. Locke thus limited the power of the 
government and made this theory a basis for revolution, 
if necessary. 
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Rousseau, the ‘apostle of affliction,’ idealised the state of 
nature as one of idyllic felicity, but according to him this 
primitive condition could not last owing to increase of popula- 
tion. Men of community, therefore, entered into a contract 
and converted the natural state into a civil state. The civil 
society rests on the formula that “Each of us puts intoa 
single mass his person and all his power under the supreme 
direction of the general will; and we receive as a body each 
member as an indivisible part of the whole.” 


“With Rousseau,” writes Leacock, “the doctrine of social 
contract, which in the hands of Hobbes was made a weapon 
of defence of absolutism, and with Locke a shield for 
constitutional limited monarchy, becomes the basis of popular 
sovereignty.” 


While the theory of social.centract was instrumental in 
creating three revolutions—the English (1689), the American 
(1763) and the French (1789)—and made the recognition of rights 
of people possible, its defects are patent and its very defective 
nature culminated in its final disappearance. (i) The theory 
is unbistorical as savages devoid of any social organisation are 
not known to have suddenly entered into a contract to form 
a state. (ii) Its illogical and irrational character is revealed by 
the fact that: the liberty in the state of nature is fallacions. 
Without a defiiite organisation no common consciousness is 
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likely to arise and in fact this is substantiated by the stndy of 
savage social organisations. Kant tried to defend the theory 
on the plea that it set up an ideal of social. relations. English 
philosophers like Hume and Bentham showed its defects by 
a searching analysis of its contents and implications. (iii) Burke 
and Anstin in England and Montesquieu in France evolved a 
school of historical analysis and the theory of evolution spread 
from the field of science to that of politics. People were 
persuadedito believe that social organisations are the result of 
slow and steady growth and a single contract or consent is not 
likely to revolutionise the life of the community. Although 
the value of social contract theory lies in the fact that it 
emphasized the element of consent as the basis of civil society, 
its unhistorical nature and inherent irrationality resulted in 
its disruption. 


(3) THE PATRIARCHAL AND MATRIARCHAL THEORIES. 


These theories arose out of the study of Anthropology as 
also ancient history. The aggregation of families formed into 
gens or houses and a collection of houses made a tribe. It is 
in this way that the ancient Hindu kingship took shape. ‘he 
fittest member among them became the leader in time of war 
and ruler in time of .peace. The predominance of the male 
over the female was natural in the primitive stage of develop- 
ment when might was right. In spite of a general adherence 
of anthropologists to this theory serious difference of opinion 
about the nature and extent of the efficacious control by the 
patriarch of his successors arose. 


The matriarchal theory claims greater antiquity as 
motherhood was more easily ascertained in the primitive stage 
when family ties were, naturally, loose. Both the patriarchal 
and the matriarchal theories failed to see the fundamental 
difference between the family and the state. (i) In the family 
the relationship is natural, whereas in the state it is by choice. 
(ii) State implies equality of all, whereas in the family there is 
absolute subordination and even order of preference among 
those that are a part of the same system. (iii) The family 
appears ‘to be a parallel social institution; it may be earlier 
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than the state. It is not necessary to assnme that the family 
gave rise to a political organisation. 


(4) THEORY OF FORCE. 


The theory of force has claimed adherents from disparate 
walks of life. The Medieval theologians, the socialist writers 
like Marx and Engels, the German writers of the 19th century 
and several others in our time have been adherents of it. It 
must be conceded that this school exaggerates what is a vital 
truth behind the origin of the state. The emergence of a 
particular country, a class, or even a family is the result of its 
successful struggle against all other similar or dissimilar 
organisations. But this theory failed to convince writers like 
'. H. Green who maintained that the coercive power had to be 
exercised in accordance with law,and custom and the _ protec- 
tion of the rights of the citizens. In the light of this criticism 
it ig clear that the origin of a state may be explained by 
applying the logic of the theory of force, but its continuance 
does not necessarily depend on this flimsy sanction every- 
where. The broad generalisation falls to ground when exa- 
mined in the light of several other experiences. 


(5) T'HE EVOLUTIONARY OR HISTORICAL THEORY. 


The historical or evolutionary theory of the state can be 
best explained in the words of John Morley. “The ground 
and origin of society is not a compact; that never existed in 
any known case and never was a condition of obligation either 
in primitive or developed societies, either between subjects 
and sovereign, or between the equal members of a sovereign 
body. The true ground is the acceptance of conditions which 
came into existence by the sociability inherent in man, and 
were developed by man’s spontaneous search after conve- 
nience.” 


Man by nature is a social animal and his gregarious 
instinct, coupled with his reasoning faculty, resulted in the 
formation of the state. The state first originated in the kinship 
groups formed by instinct and economic needs. Later magic 
and religion werked as additional unifying factors. Still later 
force welded loose organisation into something more lasting. 
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The reasoning faculty in man gave him the civie senge 
and a political consciousness. This has strengthened the tie 
between the state and the individual. 


According to Professor Burgess “The proposition that 
the state is the product of history means that it is a gradual 
and continuous development of human society out of a grossly 
imperfect beginning through crude but improving forms of 
manifestation towards a perfect and universal organisation of 
mankind.” Any attempt at tracing the true origin of state to 
one reason or one source is bound to be fanciful. Majority of 
the political philosophers have been subjective in their guesses 
and have stated what origin of the state according to them 
should have been instead of what it hasbeen. This confusion 
between the ideal and the real makes the study of any social 
phenomenon elusive. 


CHAPTER II 


THE STATE AND THE INDIVIDUAL. 
(i) The Concept of Liberty. 


Unlike the scientific terms the terms used in connection 
with political science are commoner and signify different 
things in different contexts. Thus the term Liberty may be 
used in connection with the independence of a country or the 
political autonomy ofa people or the individual's natural 
liberty of “an unlimited right to anything that tempts him 
and which he can obtain.” 


In political parlance the term Liberty is used in a limited 
sense. <According to Laski it is the absence of restraint upon 
the existence of those social conditions which in modern 
civilization are the necessary guarantees of individual happi- 
ness. This definition, though fairly comprehensive, is not the 
only one. One may compare it with the definition of the 
framers of the French Declaration of the Rights of Man which 
declared, “‘ Liberty consists in the power to do everything that 
does not injure another.” This was deduced aftera careful 
study of human history in which the individual liberty and 
the majority rule seemed to triumph in those days. 


Laski classifies his Liberty into private, political, and 
economic and a careful study of hig arguments shows that he 
ig in complete agreement with the dynamic definition of 
M’Kechnie viz. “ Freedom is not the absence of all restraints, 
but rather the substitution of rational ones for irrational.” We 
might goé.ven astep further and assert that liberty is not 
merely the absence of restraint, but creation of opportunities. 


Even after reaching a complete agreement over the 
definition of civil liberty its contents are hardly known. The 
three aspecta lof liberty-of thought, of speech and of action~ 
have to be sedulously safe-guarded so that the political sense of 
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the individual may not be killed. The medieval society probed 
into the innermost secrets of hnman mind and punished wrong 
thinking. Such an action would be adjudged ‘unjust in 
modern times. The right to life becomes meaningless unless 
we accept the claim of an individnal to think for himself and 
decide by himself. 


Liberty of thonght finds its fruition in speech and 
discussion. Speech is not mere expression of one’s unalterable 
views, but more often an exploratory way of arriving at truth. 
It is often argued that discussion merely deepens the prejudices 
instead of removing them and installing the truth in their 
place. This is very far from the truth as, in our view, a man 
is erratic owing to the limitation of his knowledge. We may 
go further and say that by nature man does not live by himself 
nor does he glory in his ignorance. The press, the radio and the 
political platform do change human outlook and the results are 
too patent to be neglected by anyone interested in the study 
of social behavionr. In India the freedom of expression and 
discussion is circumscribed by the rules supposed to guard the 
peace and tranquillity of the country. Such a policy, carried 
too fay, results either in smothering the political sense of the 
people or in a revolution. From the point of view of our 
theoretical discussion both these results are undesirable in 
view of the resultant check they put on liberty. 


Liberty of action is the final ontcome of the two preced- 
ing processes and is divergently described. Liberty of 
thought and speech is meaningless unless some liberty 
of action is allowed to the individuals. Authoritative writers 
now assume that liberty of action consists of (i) the right to the 
protection of the state, (ii) liberty of movement and settlement 
within the state and (iii) freedom of contract and forming agso- 
ciation. All these aspects of liberty of action are possible 
under conditions which afford equality of opportunity for all 
and where a minimum economic security is assured to the 
members of the society. We can hardly do better than repeat 
the words of Laski—* If liberty means the -continuous power 
of expansion in human spirit, it is rarely present save ina 
society of equals. Where there are rich and poor, educated 
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and uneducated, we find always masters and servants.” The 
lapses of the state to protect certain impecunious citizens or 
pegging apart ofthe population to a particular area or the 
limitations placed on forming associations and finally a natural 
restriction on haves-are not as against haves by explained 
inequality which prevails in majority of the modern states. 
Simply because inequality is at present the order of the day it 
need not be defended, for its death-knell has already been 
sounded. If creative faculties of individuals have to be made 
use of, liberty of action ina society of equals is absolutely 
essential. Without equality liberty cannot be put to any 
positive use. 


The state exists to promote certain ends and with a view 
to realize these ends tiberty is given to the individuals. Even 
in the best organised states some individuals have anti-social 
instincts which come in the way of the pursuit of good life of 
the citizens as a whole. These unhealthy instincts have to be 
curhed by the state enjoying superior powers. A minimum of 
decent behaviour on the part of all that constitute a state has 
to be maintained. In the economic field the state has to see 
that a few do not prey onthe majority of the people and 
inequality of wealth does not become a public danger. Simply 
because some limitations have to be put on the enjoyment of 
liberty it is clear that the sovereignty of the state has to 
remain inviolate to enforce its decrees. Such an assertion is 
likely to be misunderstood in view of the common experience 
of many who have seen how state under one plea or another 
has favoured class interests. In theory it is easy to distinguish 
between the state and the persons who exercise the authority 
of the state. In practice the two are often merged into one 
and bring about confusion. The ideal state which represents 
the interests of all is still a dream and as long as it does not 
gee the light of the day, the interference of the state has to be 
reduced to the minimum. Instead of merely curbing the anti- 
social instincts of men the ideal state will have to probe deep 
into the causes of such an abnormality and uproot the disease. 
At the same titie in place of economic inequality a social con- 
trol of economic forces will have to be brought about so that 
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the individuals may be secure from the operation of unhealthy 
forces let loose without plan. For the present, the activity of 
the state has to be confined within the narrowest limits so that 
the liberty does not decline ag it did under the Fascist rule in 
Italy and Germany and many other European states to a lesser 
extent. 


Lest we fall into the error of condemning only the 
Fascists and their like we might quote Joad—* There have 
been more prosecutions in England for the expression of opi- 
nions disliked by the government during the fifteen years that 
have elapsed since the war than in the half century before 
1914.” Attacks on liberty have been concerted and universal all 
over the world for several reasons. In the political sphere there 
has been a growth of centralization owing to the help given 
by the wireless, the telephone and air travel. The local differ- 
ences are not so readily tolerated as heretofore and we are 
fast thinking in terms of the universal rather than concentrate 
on the particular. Secondly, the development of science has 
made the world into a single economic unit and the compel- 
ling effect of these forces disillusions the individual about bis 
self-importance. Thirdly, an atmosphere of insecurity has 
favoured the dictatorial attitude of the state. Unfortunately 
this atmosphere has’ been more than mere make-believe and 
consequently the non-vigilant and liberty—-loving states have 
been ready victims of aggression. Lastly, the individuals them- 
selves have shed their originality and individuality more 
readily than in the generations that have preceded. The citi- 
zens have ceased to think for themselves under the impact of 
government propaganda intensified by the newspaper and the 
radio. The Cinema, the Schoo] and other modern conveniences 
have also contributed to the generation of a mass mind. One 
may deplore this tendency, but in our opinion the result will 
contribute to the general good in rounding off the angularities 
of individuals. The finer traits will hardly die and in any case 
the liberty of all does not receive direct check by this last 


factor. ee 


From the above discussion it would be clear that the 
basis of allegiance of an individual tothe state has both a 
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negative anda positive aspect. In the negative aspect the 
state guarantees civil liberty to the individual by not encroach- 
ing on his freedom except in a legal way and -to a legal 
extent prescribed by the state. In the positive aspect the state 
is to maintain certain rights of an individual against other 
individuals or associations so that the individual can make use 
of his prerogative to his advantage. The government-the 
instrnment through which the state works—has to see that these 
ends are realised to give the results expected of the state. In 
pursuance of these ideale, in certain countries declaration of 
rights of man.is made and democracy as against dictatorship is 
favoured. The separation of the judicial functions from the 
executive is also thought desirable from the same point of view. 
Over and above certain acts like the Habeas Corpus-to give the 
accused a proper trial instead of merely keeping him in custody 
-are also enacted to make the individuals safe against govern- 
mental autocracy. The Rule of Law as against rule of man is 
another way of achieving the same end. ‘These ordinary ways 
of recognising the rights of the individuals as against that of 
the state are still undeveloped in India and we have to look to 
England to elucidate our contention. In this connection it 18 
necessary to point out that, as a rule, public opinion keeps the 
government steady and canalises its activities into proper 
channels. Public opinion is at times difficult to ascertain, but 
under democracy the margin of error is reduced to the 
minimum. Although the vast majority is still indifferent and 
gives very little thonght to what happens round about, the 
political philosophers, journalists and educationalists crystallise 
the amorphous thoughts of citizens. Their efforts can be 
fruitful only under conditions where liberty of thought, speech 
and action is given to citizens so that they can galvanise the 
lethargic igt> action. 


(ii) Citizenship. 


‘The inhabitants of a particular territory with certain 
rights and Glities tothe government have been commonly 
termed as citizens ‘or subjects. The two terms ‘subjects’ and 
* citizens ’ are supposed to be synonymous. though recent prac- 
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tice has been to prefer the term ‘ citizen’ to ‘subject.’ Yet in 
English law the word ‘subject’ is very common and denotes 
what citizen denotes in French or American law. The citizen 
has to be differentiated from an alien. Mr. Shrinivas Sastri’s 
definition ofa citizen may be noted in this connexion— A 
citizen may be defined as one who is a member of a state and 
tries to fulfil and realise himself fully within it along with an 
intelligent appreciation of what should conduce to the highest 
moral welfare of the community.” The privileges of citizen- 
ship are twofold:—(i) civil rights and (ii) political rights. 


The civil rights include, among other things, the protec- 
tion afforded by the State, peaceful acquisition of property and 
the enjoyment of it, protection of law, etc. Political rights 
mainly consist of the right to elect, to be elected and to hold 
office. 


These rights are enjoyed by individuals either by being 
offsprings of citizens or owing tothe accident of birth in a 
particular territory. Of the two the former is commonly con- 
sidered to be weightier as it takes into consideration the politi- 
cal allegiance and cultural affinity ‘of parents and does not 
determine nationality by mere accident of place of birth. 


The modes of acquiring citizenship not always being 
based on one ground but many, we might take a note of diffe- 
rent ways of acquiring it :—{i) Acquiring by birth as mention- 
ed above. (ii) By naturalisation or a formal grant of the 
State. This may happen owing to long residence in the 
country, the holding of property by purchase, entrance into 
public service of the state, political incorporation of one terri- 
tory into another or marriage, adoption, etc. 


Conditions precedent to ihe acquisition of citizenship are 
not everywhere the same, but the following may be regarded 
as the commonest :—{i) A period of residence, (ii) deelaration 
of an intention to become a citizen and taking an oath of alle- 
giance at the time of bestowal of citizenship, (iii) an assurance 
of mental soundness and good character and (iv) in many cases 
possession of minimum property qualification is also consider- 
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ed essential. It should be noted that these conditions are not 
necessary in all states. Each state may have its own rule to 
protect its citizens from the encroachments of+the aliens, but 
in progressive countries now the rigorons enforcement of rule 
governing naturalisation is being relaxed. Unfortunately, 
certain new countries like South Africa and Australia restrict 
the right of citizenship to certain class of people to the 
exclusion of others and even in U.S.A. the naturalized 
citizens have not the same rights as the natural-born state 
citizens.” In India a long residence in a particular province 
does not entitle an individual to obtain a domicile certificate 
and enjoy the advantages of citizenship of the province. 
Contrasted with this, the acquisition of citizenship in 
Great Britain is easier and in our opinion the rules obtaining 
there have to be commended and copied by other states. 


Just as citizenship can be acquired by naturalisation, it 
can also be lost by :—({i) Voluntary withdrawal from the 
country of origin or naturalisation to another. (ii) Acceptance 
of a post under foreign government without the premission of 
the government to which the citizen owes allegiance may also 
result in forfeiture of citizenship. ({iii) Absence for a long 
period may also result in loss or forfeiture in certain coun- 
tries. The loss or forfeiture is not permanent and readmission 
to citizenship is made possible by following a mode by which 
an alien is naturalized. 


Every state has some individuals who are classed as 
aliens i. e. they are citizens neither by origin nor by naturali- 
zation. These aliens may be resident or domiciled or even 
mere travellers. Account has also to be taken of the fact 
whether they belong toa friendly or a hostile state. These 
aliens enjoy the right of protection and can sue or be sued in 
courts of law. They are not liable to military conscription. 
The enjoyment of the common civil rights do not entitle 
them to thé political rights which are the proud preserve of 
the citizens only. They are not eligible for any public office 

nor can they exercise any national, municipal and other 
“Naturalised citizens are not entitled to hold the office of either president 
or vice-president in U. 8, A, 
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franchise. They are liable to expulsion if their presence is 
presumed to be undesirable by the government. This right is 
exercised by the states under exceptional circumstances. 


The diplomatic representatives enjoy a favoured anda 
peculiar position. According to International Law the place 
of their residence is considered a part of the state which they 
represent. Assuch these diplomatic representatives are not 
subject to the authority of the state in which they reside. 
When a period of war ensnes between the two countries the 
diplomatic representatives are withdrawn and safe return is 
guaranteed to them in spite of an open hostility between the 
two countries. 

(iii) Rights of a citizen. 

People having even a casnal acquaintance with Mazzini’s 
famons book ‘Rights of Man’ will be impressed with the 
insistence of the author to think of rights and duties at one and 
the same time. As far as our membership of the state goes, 
our legal right and our legal duty are both enforced by the 
state. The state igs little concerned with our ideal rights, 
however fundamental we may regard them from our point of 
view. The primary concern of the state is to protect the legal 
rights of the individuals and these are primarily created by 
the state. 

Legal rights are classified as civil and political. Civil 
rights entitle the citizens to expect protection of life and 
property from the state. In spite of the changing nature of 
legal rights, freedom of marriage, sanctity of hoime and private 
correspondence, freedom of thought and speech and non-inter- 
ference with religious belief have to be guaranteed by the state. 
These rights are recognised with a view to enable a citizen to 
realize the best in him. ‘These rights may be held in abeyance 
or withdrawn if the circumstances have suddenly changed. 
At the same time the free exercise of the above rights should 
not injure others. However we might commend the right of 
free speech, no one has aright to injure the reputation of 
another or to incite people to violence or immorality. 

Polifical vights entitle a citizen to participate in the 
administ¥ation of the state and consist of :-— 
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(i) the right of permanent residence in the gountry of 
origin or naturaligation, 

(ii) right of protection of the state even when sojourning 
abroad, 

(iii) right to hold public office on an equal footing with 
other citizens, 

(iv) expression of opinion abont government's policy and 
to expose the guilty officials or express opinion about them, 

(v) the exercise of franchise and to participate in legisla- 
tion, 

(Vi) casual exercise of rights of publication of grievances, 
petition and free association. 


These rights are allowed to be enjoyed by citizens only 
as long as the general welfare of the community is not en- 
dangered and others also are not at a disadvantage in pursuance 
of the exercise of the above right by one citizen. The enjoy- 
ment of even the universally accepted minimum is, therefore, 
conditional. 

(iv) Duties of a citizen. 

The interest of the state is supposed to be generally 
identical with that of the citizens; hence every right the state 
confers on a citizen has a corresponding obligation or duty. 
The first duty of a citizen is to obey the laws of the state. It 
may be argued that a particular law is unjust, but unless the 
law is changed by the concerted action of citizens, its obedience 
is enforced on a citizen by fear of punishment. Many a time 
what appears anjust to one may be for the good of the state. 
It should, however. be noted that just as a state is larger than 
eitizen, the community is larger than the state. The individual 
idiosyncrasy has to be sacrificed for the state, but when the 
good of the community is at stake, even the state’s rights have 
to be liquidated. 

The second duty of a citizen is to owe allegiance to the 
state. This allegiance implies that a citizen will (i) perform 
certain essential duties like serving in time of war or holding 
civil offices in time of peace and (ii) helping public officers, and 
not hindering them, in performing their duties. 
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_ The essential duties of a citizen in time df war are many 
atime evaded. The evasion endangers the existence of the 
state and except for the conscientious objectors the states now 
take a severe view of non-performance of this duty. ‘In fact, 
in many states conscription is resorted to in time of war as the 
events move suddenly and citizens are not always aware of the 
implications of their lethargic attitude. In normal times, 
recruitment to the army, navy and air force has to be voluntary 
and martial law in time of peace is never to be enforced. 


As for the civilian offices, the citizens generally accept 
them readily. But at times the posts are not lucrative enough. 
A ministerial post in India or elsewhere may mean consider- 
able pecuniary sacrifice to the occupant and yet it is expected 
of a citizen that he would make sacrifice for the good of the 
state or the community. The offer cannot be, legally, pressed 
by the state and the matter is left for the citizen to decide. In 
certain ‘cases like that of an appointment of a jury or assessors 
the acceptance is obligatory and cannot be evaded. 


Criticism of public services is very common in all states 
but instead of adopting a negative attitude it is the duty ofa 
citizen to take positive step to help the public officers. Main- 
tenance of peace and tranquillity is for the good of all anda 
riot or a revolution is to be avoided as far as possible. It is 
the duty of a citizen to realize that expression of displeasure 
does not take the form of a hostile action nor does it result in 
hindering the public officials. 


In addition, another duty of acitizen, often neglected, 
needs particular emphasis. In majority of states citizens 
possessing certain qualifications of age, property etc. havea 
right of/vote. Many a time this right is not exercised by the 
citizens at all. The states do not enforce performance of this 
duty, but its importance must be realised by a}l. In con- 
sequence, if the laws are unjust or the executive is oppressive, 
the citizens have only to thank themselves or their lethargy. 
Although the evils may not be immediately realised, their 
effects are certain in the long run. 


Lastly, the state expects regular payment from the citi- 
zens, for no government can be maintained without money 
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even fora day. Even if the right of state to levy taxes is not 
questioned, payment, more than mere tucit acceptance of the 
state’s right to levy taxation, is appreciated by the state. Under 
exceptional circumstances the state may forgo its right, but 
evasion by individuals in normal times makes the system more 
expensive and ultimately results in the neglect of public 
good. 


A few words on the hindrances to citizenship may not be 
out of place here. It is often argued that citizens get what 
they deserve and if their capacities are limited they do not 
derive the maximum benefit from the amenities provided by 
the state. The citizens should be endowed with proper intel- 
ligence-a quality which, in spite of general belief that it isa 
gift from the Almighty, has to be cultivated by keeping abreast 
of all that happens round about. The capacity to deliberate 
coolly and retain self-control in spite of the dramatic march of 
events and heat generated therefrom is another quality which 
is a valuable asset to good citizenship. Lastly, a conscientious 
performance of one’s duties, howsoever humble one’s role may 
be, is another valuable quality. 


In spite of the acceptance of the above norms self- 
interest, partisanship and indolence stand in our way to realise 
and develop the qualities which are described above. In pur- 
suance of sheer self-interest, the good of the state or commu- 
nity is endangered. ‘Ihe point needs special emphasis in India 
in view of the attempt of many to idolise self-interest and 
bigotry into a political programme. Dishonesty and hypocrisy 
are widespread but we hope they will die their natural death 
with the cultivation. of civic sense in the people. 


Indolence, next to selfishness, contributes a great deal to 
hindrance to good citizenship. The large size of states in gene- 
ral and of, India in particular and the corresponding feeling of 
inevitability of events have made people put forth the mini- 
mum of effort. The right of vote is exercised by very few 
and even when it is, little thought is given prior to making 
choice of a party or an individual to be voted for. It is often 
argued that education and press have done much to remove 
this indolen¢e, but we should be forgiven if we hold a diffe- 
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rent view. Unfortunately, the nature of edneation given in 
our country fosters rather than kills indolence. The newspaper 
press gives ready-made opinion tothe half-baked intellects. 
Under these circumstances the citizen can at best be indolent, 
if not positively mischievous. Things are, however, changing 
fast, but a note of warning is necessary in view of the blind 
faith which people repose in the existing machinery for the 
dissemination of enlightenment in our country. 


Neglect to serve orto fight for a cause is yet another 
obstacle. It is often observed that people with the best of 
gifts prefer a life ‘of ease toa life of active participation in 
public duties. This naturally recoils on the individuals in the 
long run, for they go, as far as the state activity is concerned, 
unrepresented. 


The state and the community are also sufferers inasmuch 
as after all has been done to provide facilities for the cultiva- 
tion of the qualities possessed by the citizen in question, the 
fruit is denied to the state or tothe community. Refusal to 
fight for a cause or for one’s opinion results in the undesirable 
elements prevailing on healthier forces in the state. ‘l'o fight 
does not always mean violence, but even if it does, there is no 
reason why a citizen should give in to violence because he -can- 
not forge weapons to meet his adversary on his own grounds. 


Lastly, partisanship is also an evil the effects of which 
are felt by all. While partisanship should not be confused 
with party- spirit, the political activities of many parties may 
instil partisanship in citizens. It should not be forgotten that 
parties are formed with a view to give the state the benefit of 
different methods of approach to the problem of governance 
and have nothing to do with the distribution of privileges or 
the blind acceptance of certain views tothe exclusion of all 
others. One need not, however, despair when in sight of many 
lapses, for with the cultivation of civic sense these evils dis- 
appear or their effects are at least diluted. The very pitfalls 
and shortcomings should inspire us to make herculean efforts 

to overcome them until true citizenship is installed at its 
proper place and.is honoured by:all. 


CHAPTER II 


SOVEREIGNTY OF THE STATE. 
(i) Meaning of Sovereignty. 


The state as distinguished from other associations 
possesses the supreme coercive power which is called sovere 
ignty. The term is variously defined, but we sball confine 
our attention to the simplest of definitions. According to 
Willoughby “Sovereignty is the supreme will of the state” and 
Burgess further elaborates the definition by characterising it 
as ‘original, absolute, unlimited power over the individual 
subject and over all associations of subjects”. Viewed in the 
light of the commonest and the most popular definitions the 
state ig all powerful. The individuals rendering obedience to 
the state may do it most unwillingly, but the fact of obedience 
is all that is needed for the existence of the state. 


The history of the theory of sovereignty may be noted 
in this connexion. Although during the ancient period the 
germs of the theory were present, in the medieval period 
sovereignty of states was not accepted owing to three limiting 
factors. The existence of large political units like the universal 
Holy Roman Empire, the existence of feudalism under which 
the relations between individuals bound them into extra-national 
groups and, lastly, the belief in the natural or divine law which 
ruled out the possibility of a secular power enjoying greater 
authority and commanding more popular acceptance checked 
the natural emergence ofthe theory of sovereignty. France 
was one of the first countries of Enrope to emerge out of the 
medieval political organisation and it fell to the lot of a 
Frenchman to enunciate the theory of sovereignty. Jean 
Bodin in his De La Republique (1576) defined sovereignty as 
“gupreme power over citizens and subjects unrestrained ‘by 
laws.” Beéing’‘a prisoner of bis experience and a realist, he 
believed that thik sovereignty could reside in one person. 
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Once enunciated, the theory was further developed by 
other political thinkers. The Dutch writer, Hugo Grotius, in 
his book on International law, published in 1625, gave an 
independent and sovereign status to all states and likened them 
to individuals dealing with each other. The English political 
thinker Hobbes was in agreement with Bodin and confased 
legal absolutism with governmental absolutism to be exercised 
by rulers. Rousseau broke anew ground and identified the 
sovereign with the general will and defined it as absolute, in- 
fallible, indivisible and inalienable. In spite of the illogicality 
of his concept he is nearer to the modern thinkers than Bodin, 
Hobbes and others. 


The most outstanding contribution to the theory of 
sovereignty was made by John Austin in his book on Juris- 
prudence published in 1832. “If a determinate human 
superior, not in the habit of obedience to a like superior, 
receives habitual obedience from the bulk of a given society, 
that determinate superior is sovereign in that society, and the 
society (including the superior) is a society political and inde- 
pendent.” Austin further adds~’‘ Furthermore, every positive 
law, or every law simply and strictly so-called, is set, directly 
or circuitously, by a sovereign person or body to a member or 
members of the independent political society wherein that 
person or body is sovereign or supreme.” 


Critics of Austin’s comprehensive definition like Bentham 
and Bluntschli seek to set limit to the concept, but each of the 
limits set up by them are ethical rather than legal in charac- 
ter. It has to be admitted that in spite of all that is said and 
written, legally the state is almighty. In matters relating to 
a man’s private life—like marriage and religious beliefs—no 
restriction on the part of the state can be imposed. It may, 
however, be conceded that like “ right” and “ duty ” sovereign- 
ty hag also a moral side, in addition to its legal and nominal 
sides. The state may not exercise its supreme coercive power, 
bat this fact is not tantamount to the admission of limitation 
on the part of the state to do so. 

(ii) Location of Sovereignty and its criticism. 


Even when a full agreement is reached about the nature 
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and definition of sovereignty its location presents a difficult 
problem. The repository of sovereignty in the British conati- 
tution is the parliament and by the word parliament we mean 
the Lords, the Commons and the King. In France a joint 
session of national assembly, which can amend the constitu- 
tion, is supreme. It is in a federal state that the location of 
sovereignty presents a complicated problem. In U.S. A., for 
example, neither the state governments. nor the federal 
government is legally sovereign, because none of them can 
amend the constitution. According to the constitution of 
U.S. A. amendment of constitution requires % majority in 
the Congress and a ratification of ~ of the state legislatures. 
These, then, are the repositories of sovereignty in U.S. A. 


It would be clear from the above analysis that, when the 
theory is put to an acid test, itstall claim to explain the 
nature of the state falls to the ground. It is because of the 
confusion created that the theory has been subjected to severe 
criticism. Sir Henry Maine, in his Early Historical Institutions, 
criticises the theory on three grounds :— 


(i) The theory is only of a formal and abstract nature. 


(ii) It does not really indicate the ultimate source of 
political authority. 


(iii) It presents an erroneous conception of the nature 
of law. 


Sir Henry Maine’s oft-quoted illustration of Ranjit Singh, 
the despot of the Panjab, not enacting a law contrary to 
religious usage and custom may be mentioned in this connexion. 
As against this the supporters of Austin’s theory may legiti- 
mately argue that according to Austin “What the sovereign 
permits he commands.” The statement may be applicable to 
the emergence of English Common Law, but its efficacy in 
the case of semi-organiséd communities may be questioned. 
Tt is thus olear that the theory, howsoever useful it may be in 
explaining the distinctiveness of the state as against the other 
associations, does not form the qnintessence of the state. 


Yet another approach to this problem is to draw a logical 
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distinction between legal and political sovereignty. According 
to Dicey, a legal sovereign has to bow to another sovereign 
and Sidgwick goes a step further and asserts that even an 
irresponsible dictator has to take into consideration the wishes 
of a popular assembly that appoints him. Thus, the legal 
sovereign is not the ultimate repository of power and we have, 
therefore, to look for the source of sovereignty in the 
political field. 


Anstin’s solution of the problem, like his entire line of 
thought, seems logical. He argued that the voters in demo- 
cratic countries are the political sovereign. Even here, Austin’s 
theory proves erroneous. Unless the system of initiative-con- 
suiting the voters before bringing up a measure in the form 
ofa bill, and referendum-referring the decision back to the 
electorate-are made universal the elector cannot be adjudged 
legally sovereign. Even if we argue with Austin that the 
electors possess political sovereignty, their decision is many a 
time forced on them by extraneous influence like the Church 
or even the state. 

An escape from the above lines of approach has been 
discovered by Professor Ritchie who believes in popular 
sovereignty. According to him the ultimate sovereign is the 
people who honour the decisions of the government or break 
outin an open rebellion. A searching analysis of even this 
line of approach would reveal the fallaciousness of the defence. 
It is a matter of common knowledge that public opinion can 
be suppressed with the help of the armed forces and appro- 
bation to state measures can be had,as in the totalitarian 
countries, by manipulation or threat of violence. Once again 
we are, therefore, on the threshold of confusion. 


The last orthodox approach to this problem is that of the 
dual or divided sovereignty as in U. 8. A. (between the federal 
centre and the states.) This contention does not need a detailed 
refutation in view of the fact that: it will not fit in with the 
Austinian concept of sovereign power. 

We can now evaluate the importance of Austin’s theory. 
While we may agree with Otto Gierke and Maitland in adjudging 
Austin’s approach as abstract and enumerate its limitations, we 
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have hardly anything to put in its place. In the very abstrac- 
tion lies the strength of Austin’s theory, for he, according 
to Leacock, did separate out one thread from the skein and 
followed it up to the end. Austin has, unfortunately, nothing 
to say about the historic origin and development of the theory, 
for. his approach was, primarily, legal in character. The fact 
that the state captured power by the policy of blood and iron 
and maintained its primacy over all other associations by 
warlike methods does not interest Austin. Nor does that 
brilliant exponent establish any relationship between legal rights, 
public opinion and general morality. That these three are 
distinct from each other needs no emphasis. Austin’s coercive 
power given to the state rides rough-shod over all these and 
levels them all. 


There is, therefore, no wonder that plaralists like Figgis, 
Maitland, Barker, Laski and Mac Iver have attacked this theory 
of sovereignty. According to them society is federal in chara- 
cter and the state is one of the important associations, possibly, 
the most important, which promotes good life of the individuals. 
Just as certain factors at the end of the Middle Ages helped 
to make the State the most important force in social life, 
certain other factors are now minimizing its importance. With 
the rise of economic associations, labour unions and other 
political groupings society is becoming more an aggregation of 
groups than an association of individuals. According to Laski 
man 18 a creature of competing loyalties and state must compete 
with churches, trade nnions, employers’ associations, friendly 
societies, political parties and professional associations. The 
state, in short, has become a functional one and must prove 
its pre-eminence by the superiority of its moral appeal. 


The mere possession of force does not entitle a state to 
claim primacy over other associations. Force may be one of the 
attributes of the state, bnt not its essence. Law is superior 
to the state and the obedience extended to the state is directly 
proportionate to its honouring the laws enacted in the democra- 
tic fashion and of the state’s own making. As soon as the 
state becomes an instrament of class-interest it loses its claim 
to the obedience of all and endangers its very existence. 
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The theory cannot be looked. upon as orthodox. We 
might fittingly énd our examination of the pluralistic approach 
by quoting in détail the summary of Gettel—" They (the 
pluralists) deny that the state ig a unique organisation; they 
hold that other associations are equally important and natural; 
they argue that snch associations are for their purposes as 
sovereign as the state is for its purpose. They emphasize the 
inability of the state to enforce its will in practice against the 
opposition of certain groups within it. They deny that the 
possession of force by the state gives it any superior right. 
They insist upon the equal rights of all groups that command 
the allegiance of their members and that perform valuable 
functions in society. Hence sovereignty is possessed by many 
associations. It is not an indivisible unit; the state is not 
supreme or unlimited.” 


CHAPTER IV 


LAW AND THE INTERNATIONAL COMMUNITY. 
(i) Nature of Law. 


Law, like sovereignty, exists to maintain some given 
system of class relations and has been defined by Holland 
thus :—' A law is a general rule of action taking cognizance of 
only external acts, enforced by a determinate authority, which 
authority is human and among human authorities is that which 
is paramount in a political society; or, briefly, a law isa general 
rule of external action enforced by a sovereign political autho- 
rity.” In spite of the soundness of the above definition and a 
general understanding of the implications of law ina given 
state there are two schools of jurisprundence-Analytical and 
Historical-that seek to explain the character of law. According 
to Austin, the exponent of the analytical school, law is in the 
nature of a command from the sovereign. Savigny, the foun- 
der of the historical school, on the other hand maintains that 
the state does not create law, but realises and enforces it. The 
logic of Austin is understandable in the context of his time, 
but even then this is hardly a valid justification of the extreme 
views he held. The historical school deduces its stand after a 
close examination of the factual data. No law can exist unless 
it has the sanction of public opinion behind it. Even if it is 
enacted by the state, its observance depends more on the 
appeal it makes to moral and ethical instincts of citizens than 
to the fact that it hasthe brute force: of state behind it. In 
short, law represents the character of a community and it seeks 
to fulfil the object of the state, determined by the citizens 


inhabiting it. 
(ii) Origin of Law. 


Many gnesses about the evolution of law have been made 
and in spite of the defectiveness of-many of thege guesses their 
value cannot be overlooked in the ultimate emergence of an 
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accepted concept of law. During the ancient period, as also 
among the primitive communities, law implied certain fixed, 
invariable principles called thé laws of nature. Plato and Aris- 
totle were the adherents of this view and equated the laws of 
civil society with the natural laws. To the stoics the law 
meant the rule of reason, for laws of nature could be discover- 
ed only by the use of logical faculty in man. The Romans 
with an eye on systematization gave a final tonch to the con- 
cept and the Roman Law, rounded and logical, was enacted by 
the state and was supposed to be based on principles of nature 
and applicable to all nations. Writers like Hobbes, Locke and 
Rousseau carried the tradition and sought to justify, replace or 
equate the laws enacted by the states with the natural law. 


In spite of the defence ofthe law of nature there are 
serions objections against the acceptance of this concept of 
natural law. (i) At best, as the idealist Kant said, the law of 
nature may serve as a standard of justice. But when equated 
with laws enacted by human institutions the law of nature 
becomes imaginary. (ii) This law is, further, devoid of legal 
sanction and hence there is no harmony between the ideal and 
the real. (iii) Historically its tall claims are illusory and at no 
time in human history the law of nature ever gained universal 
or general acceptance, 


Yet the contributions of the concept of law of nature 
have been very valuable. 


(i) The system of trial by jury or assessors is based on 
the view that several minds may be able to discover the Natu- 
ral Law, untainted with the law enacted by the state. 


(ii) The judges, even in the best courts of law, give judg- 
mentg in accordance with certain moral principles.» The diffe- 
rence of opinion between the Judges, given the facts of the 
case as the same, is partly explained by an appeal to Natural 
Law. : 


Gii) Every government has, more or less, a common 
policy towards the protection of rights of its citizens. The 
ganetity of life and property and even the right to work are 
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based, largely, on certain ethical concepts which we may term 
as Laws of Natnre. 


(iv) In spite of different approaches to International law 
its development is partly explained by the fact that ite first 
modern exponent, Hugo Grotius, felt that nations were encroa- 
ching on natural laws. He advocated the sovereign and equal 
status to all states so that Law of Nature was not violated. 


(iii) The Sources of Law. 


Viewed historically, law bas evolved from a rough and 
ready custom of the primitive people to the logical and rounded 
law of the politically advanced communities.” In the primitive 
stage of human civilization social relations were based on cer- 
tain customs which were acceptable to many ina particular 
tribe. With the development of religion a definite sanction 
was obtained to enforce a particular mode of behaviour when 
customs in the fast developing relationships between groups 
were at war. The next stage was reached when human mind 
could take a more secniar view of the nature of law and based 
it not only on the dictates of custom ora particular religion, 
but on commonsense and fairness. This was the third histori- 
cal source of law and was termed equity. As it is still a colla- 
teral branch of jurisprudence and runs parallel with Common 
Law and the statutes in the British Constitution, it would not 
be ont of place to quote the definition of Sir Henry Maine 
who defined Equity as “ any body of rules existing by the side 
of the original civil law founded on distinct principles and 
claiming incidentally to supersede the civil law in virtue of a 
superior ganctity inherent in those principles.” 


The commentators had been, meanwhile, busy in giving 
finishing touches to what was arising owing toa variety of causes 
in the saciety. Such commentaries are accepted as sources 
of Hindu and Muslim law to this day. Even in Europe com- 
mentaries started in the 12th century and the last commenta- 
tor, Blackstone, wrote on the eve of the American Revolution. 
These commentaries were honoured by the Judges and hence 
a valuable source of law was thus obtained. 
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The contribution of legislators started very late. To quote 
Willoughby, * We may say, indeed, that until the 17th century 
A. D. the law-making powers of the government were exercis- 
ed almost solely in the field of public and administrative law; 
the private relations between subjects being left to the control 
of custom and courts, or to local administrative agents acting in 
their judicial capacities.” 


In the history of law of western countries there are two 
great systems whose contributions are notable. (i) The Roman 
law is polished, balanced and rounded and aims at order. (ii) 
The Teutonic law, on the other hand, is rongh at edges, devious 
and casnal and aims at progress. The Teutonic law is many 
times identified with common law in England, but the latter is 
only a part of the system which was wide-spread in Europe 
before Roman Law amalgamated it under Code Napoleon in 
1804. Itis only in England that common law has been able 
to hold its own in spite of an onslaught by Roman and Statute 
Law. England borrowed only the form and method of Roman 
law and not the substance. Yet the influence of Roman 
principles has been considerable on the existing English law, 
though the public law of England is based mainly on Teutonic 
principles. 


(iv) Different Aspects of Law, and Rule of Law. 


The broad divisions of law may now be noted. According 
to universally accepted principles of classification, law may be 
divided into (i) Constitutional Law, (ii) Common Law, (iii). 
Statute Law and Ordinances, (iv) Administrative law and (v) 
International Law. 


Constitutional law differs in different countries and 
determines the form of the state and lays down the principles 
underlying the exercise of governmental powers. Common 
law is derived mainly from the customs and usages of a com- 
munity, but these are given a legal from by being honoured in 
courts of law. Statute law is enacted by an ordinary law- 
making body, whereas an ordinance is in the nature of a com- 
mand given by some department of government and is appli- 
cable for a limited peried and is not necessarily permanent. 
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The administrative law is a law applicable to state officials 


aud is prevalent in the Enropean countries other than 
England. ye 


In this connexion we have to make a special reference 
of the concept of Rule of Law which has stood in the way of 
the spread of administrative law in England. 


The concept of rule of law can best be summarised in the 
words of Dicey :—(i) “No man is punishable or can lawfully 
be made to suffer in body or goods except for a distinct breach 
of law established in the ordinary legal manner before the 
ordinary courts.” (ii) “The rules which in foreign countries 
naturally form part of a constitutional code are, in English- 
speaking states, not the source, but the consequence of the 
rights of individuals, as defined and enforced by the courts.” 
(iii) “Every official from the prime minister down to a con- 
stable or a collector of taxes is under the same responsibility 


for every act done without legal justification as any other 
citizen.” 


In ghort, under rule of law individual liberty is 
amply protected and no coercion can be exercised by the 
government on individuals. The law does not admit of a 
distinction between the ruler and the ruled and thus mere 
accusation is no justification for detaining an individual. It is 
in pursuance of this idea that the Habeas Corpus act was passed 
in 1679 which seeks to give proper trial to a prisoner on 
his application or onan application made by others on his 
behalf. It is only in times of national danger that the Habeas 
Corpus Act is suspended. 


Even in the British constitution the rnle of Jaw has some 
notable limitations. The rule of law does not in any way 
bind the monarch, as he can dono wrong. This limitation 
is onl7 a formal one, for the king does not normally interfere 
with the course of justice. But recently Administrative Courts, 
side by side with the common Law Courts, are springing up. 
(i) Protection of officials from being sued is secured by the 
Public Authorities Protection Act of 1893. (ii) @eertain classes 
of officials like Customs and Excise officers, Justices of Peace 
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and Judges enjoy certain immunities from the consequences of 
their acts. (iii) Legislatures being overburdened witb work, 
“administrative bodies not only find themselveg compelled to 
undertake judicial duties, but also to perform them in such a 
way that the courts are excluded from scrutiny in their opera- 
tions.” (iv) Departmental heads do not assume the responsibi- 
lity for the acts of their subordinates. Any other private citi- 
zen would be responsible for the acts of his subordinates under 
similar circumstances. 


The English rule of law is, therefore, meeting an on- 
slanght from the administrative law of the continent. In spite 
of the theoretical objections against administrative law it secn- 
res justice to the aggrieved. If the government assumes respon- 
sibility for the acts of the public servants, the aggrieved citi- 
zens will get damages. which is not certain under the rule of 
law where the government does not assume any responsibility. 
In view of the division of labour and a tendency of specializa- 
tion in every branch of government no fears need be entertain- 
ed that the government will be partial even when government 
and the public are at loggerheads in a court of law. After all 
the government can defend the officials even under the system 
of rule of law and reduce it toa farce. If we fix our gaze on 
the substance rather than mere apparent logicality we have to 
admit that individual rights can be protected under both the 
systems-Continental and English. We might make a note and 
“emphasize the distinctive character of English law. but in prac- 
tice its suitability to English conditions is no more than the 
suitability of French law to French conditions. An attempt to 
prescribe an absolute judicial norm for differing social and 
political strnctures is franght with dangers and pitfalls. 


(v) Sanction behind Law. 


Law, when differentiated from ethics and morality, is 
eoncerned with a citizen’s outward and public acts only. We 
might infring certain ethical or moral precepts, but unless such 
an infringement affects the well-being or rights of others, the 
law would not take notice of the breach. Secondly, law within 
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its severely limited sphere is an autocrat, for, unlike moral or 
ethical law, it can be enforced by the state. 


In spite of apparent differences between law on thevens 
side and ethics and morality on the other there are pointe of - 
contact between them. According to Sidgwick, “ Ethics is 
connected with politics so far as well-being of any individual 
man is bound up with the well-being of his society.”” If laws 
move far in advance of moral and ethical standards of a com- 
munity they wenld not be observed. Thus, under laws of 
Islam, drinking is strictly prohibited and yet the breaches 
were overlooked in view of the fact that public opinion did 
not take a serious view of breaches committed. We can, there- 
fore, goto the extent of asserting that law and ethics are 
brought in a line with each other, but public opinion, in addi- 
tion to ethics and morality, is an additional and a very impor- 
tant sanction behind law. 


There are two distinct lines of approach to relationship 
between the state and law. The Jurists hold that the law is in 
the nature of a command to which the positivists take a serious 
exception. According to Laski, law is above the state, for 
those that raised their voice against tyranny in 1642 in Eng- 
land, in 1789 in France and in 1917 in Russia, were true to 
law though defiant of the state. Rebellion, under certain cir- 
cumstances, becomes a moral duty and virtue may lie in dis- 
obedience. Viewed thus the state is to be obeyed and the laws 
enacted by it are to be honoured only as long as they 
represent the interests of the individuals, territorial groups 
and functional assogations. In short, true law must appeal to 
the majority sense of right. Thus law enacted by a state is 
more an appeal than a command. Further, in abstract, law of 
the type we have been discussing, controls not only the 
relationship of citizens within a state but the activity of a state 
within the community whose interest the state is to look after. 


(vi) International Law. 


~ During the ancient period the relationship between one 
political unit and another was hardly put on a legal footing. 
Yet we can trace the evolution of international relationships 
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during the three periods. Daring the first period-from the 
origin of European civilization to the rise of the Roman empire 
-no recognition of international obligation is to be found. ‘At 
times friendship, religion and expediency may fill the void, 
but no regular way of the dealings of one state with another 
state was universally recognised. 


The second period begins with the foundation of the 
Roman Empire and ends with the treaty of Westphalia in 1648. 
During this period sovereignty of a single political unit was 
generally recognized. Christian religion strengthened this claim 
of the state at universal recognition. Later on church became 
@ rival rather than a partner and with the spread of feudalism 
the modern theory of territorially independent states was in 
embryo. The Reformation, the experience gained by world 
travel and finally the evil effects in the form of cruel wars of 
the type that Europe witnessed continuously (The Thirty Years’ 
War 1618-1648) gave a final blow to the theory of universal 
sovereignty. 


During the third period, from the treaty of Westphalia in 
1648 to the present day, the foundation of International Law 
has been securely laid and the edifice has been, partly, raised. 
Various treaties between the leading European states gave a form 
to international relationships and political philosophers also 
played their humble role in developing the theory. Among 
these thinkers, Hugo Grotins, a Dutchman, did yeoman’swork. 
Ever since the thread has not been given up. 


The international-law of to-day is, therefore, made of six 
parts. (i) Roman Law emphasized the ideg of moral obligations 
as equally binding on all states. (ii) In the scientific treatises 
written by Hugo Grotins and his successors a logical form was 
given to extdrnal relationships existing between states. (iii) 
Treaties and conventions also gave a shape to international law 
in view of the fact that they were largely honoured by the 
contracting parties, (iv) , Lhe international conferences and 

arbitration tribunals made extremely valuable contributions to 
the concept of international law. (v) The municipal law, 
enforced by the authorities within a state relating to questions 
of citizenship, extradition, naturalization, neutrality, tariff, etc., 
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entered the arena of international relationship. (vi) Diplomatic 
correspondence of ambassadors living in foreign courts was yet 
another potent source of law between states which obtained 
international recognition. 


In spite of an imposing mass of conventions, understand- 
ings and ideals known by the name of International Law it is 
argued that the very name is a misnomer. If we adopt the 
analytical line of argument, law requires a sanction of force be- 
hind it. Our most recent experiences of the League of Nations 
show how the decisions of an international organisation are 
difficult to enforce on sovereign states. Secondly, international 
law is still vague and partakes either the nature of common 
will orlaw of morality. Not being statutory in character - as 
there is no super-state which enacts it - its acceptance is also 
not as spontaneous as that of national law. 


To this our only answer would be that national law has 
algo passed through a similar phase. When the statutory law 
made inroads on custom, religion and feudalism, for a time its 
fate was as unenviable as that of international law to-day. A 
static concept of law is very risky. We cannot do better than 
conclude in the words of Sir Frederick Pollock : “International 
Law is a body of customs and observances in an imperfectly 
organised society which have not fully acquired the character 
of law, but which are on the way to become law.” 


The League of Nations might decay and die, even the 
United Nations’ Organisation may be a poor instrument for 
upholding the Law of Nations, but in the long run, we believe, 
International Law will prevail even over the laws of sovereign 
states. One need not be adjudged an anarchist if one asserts 
that the claim of nations for sovereign status will have to be 
given up in the interest of peace and welfare of the in- 
ternational community. 


CHAPTER V 


‘3 THE PURPOSE OF GOVERNMENT. 
(i) Ethics of Collective action. 


About the purpose of the state divergent view have been 
held. According to Aristotle State originated for the sake of 
life and continues “ for the sake of the best life.’ The end of 
the state is, therefore, to make men good husbands, fathers, 
householders, soldiers, scientists or philosophers. Thjs ethical 
purpose of the state is subordinated to convenience in Locke. 
“The great and chief end of men uniting into commonwealths 
and putting themselves under Government is the preservation 
of their property.” Adam Smith and Spencer narrow down 
the purpose of the state by calling it a natural institution for 
preventing one man from infringing upon the rights of another. 
Thus Locke, Adam Smith and Spencer are of the opinion that 
state is a means to an end, the end being, of course, a better 
life for the citizens. Opposed to this view the opinion of the 
idealists stands in ‘bold contrast. Thus Hegel does not trust to 
Individual reason; hence the universal will of the state is 
necessary. “The state, being an end in itself, is provided with 
the maximum of rights over against the individual citizens 
whose highest duty it is to be members of the state.” The 
Fascists developed this view and raised the state to the position 
of a deity to be revered without reservation. A cloge analysis 
of this approach will reveal its illogicality as, granted the 
contention that the state has ‘ends superior to those of the single 
individuals comprising it,, we do not know what those ends 
are. We might as well assert with Kant that individual is an 
end and not means to an end. State, on the other hand, is an 
instrument throngh which the individual enriches his per- 
sonality. 


J 


A third approach is that of the utilitarian school represent- 
ed by Jeremy Bentham and John Stuart. Mill. According to 
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utilitariang men desire happiness which is defined as the surpins 
of pleasure over pain. In view of their mathematical approach 
to politics the utilitarians have been severely criticized. Men 
are not all equal; hence even the happiness of a majority does 
not necessarily provide the state with the proper line of action. 
Yet Utilitarian approach is one of the most valuable. ‘’o quote 
Pollock, “ A public jadgment of happiness, expediency, well- 
being, or whatever else ‘we call it, isin the nature of human 
affairs a rough thing at best, and there is plenty of work to be 
done which ought to be done on any possible view of the 
nature of duty. The main point was to rouse the state to 
consciousness of its power and its proper business; and by 
persistent and confident iteration, Bentham did this effectively.” 


The modern view of the end of the state is discussed in 
detail by Laski in hig Grammer of Politics and other publica- 
tions. According to him the individual is the “end. the state 
the means; hence the existence of the state can be justified 
only on its creation of rights. The right to work, to share in 
the government of the state and private rights like ownership 
of property, freedom of religion and conscience are some of the 
positive advantages which individuals expect from the state. 
Laski has, therefore, given a new turn to Benthamite approach 
to make it suit the modern needs. 


We may now analyse the reasoning behind the obedience 
of individuals to the behests of the state. The individuals 
realize that obedience gives them definite rights, protect them 
against civil wrongs and enable them to livea fuller life. On 
an individualistic basis human effort and hfinan activity may 
not be equally fruitful. 


The right to resist the state is: not completely ruled out 
in this theory. If the state ig slower than an individual 
wishes it to be or if peaceful agitation is worth a trial, the 
individual _has no justification to break out in precipitate 
rebellion. It is only when we feel the state stands for a class 
only and its nature cannot be changed by peaceful means that 
the individual’s right to revolt is amply justified. Even under 
these circumstances the advice of Burke is worth remembering 
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for, according to him, right to resist is the medicine of the 
constitution and not its daily bread. 
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To conclude: the complete annihilation of the state as 
advocated by the anarchists is a desperate advice. An 
nnchecked individualism will bea remedy worse than the 
disease. The coercive powers of the state should remain, but 
it should not be forgotten by wielderg of this coercion that 
‘Will, not force, is the basis of the state.” Mere possession 
of force does not entitle the state to claim a_ personality 
distinct from that of the individuals composing it. To usea 
trite metaphor, the state is not a compound of individual 
wills, bnt a homogeneous mixture in which* the constituent 
parts retain their distinctive character and yet combine fora 
common purpose. 


(i) Functions of Government. 


Even when an agreement about the purpose of the- state 
is reached the actual government installed to realise those 
ends is an object of further examination and discussion. 
Among the Greeks the government activity touched all 
aspects of social activity. Thus, according to one view, the 
Greeks did not differentiate between state and society. The 
rights of the individuals were merged into those of the state. 


The Romans, on the other hand, gave due recognition to 
the claims of social customs, religion and the family. This did 
not minimize the effectiveness of Roman state in any way. 


During the. Middle Agesthe sphere of the state was 
clearly defined. Thus according to Bluntschli, “ The new idea 
prevailed that the whole religious life of the community, 
although not altogether withdrawn from the care and influence 
of the state, was yet essentially independent.” War was waged 
between the state andthe churchand at the same time the 
Teuton did. not merge his individuality in the state completely. 
The feudal system yas yet another effective check against 
wide elaims of the state. 


The early nineteenth century saw the spread of laissez 
faire idea in England. According to this doctrine of indivi- 
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dualism the state was to be a negative or a police state. ‘The 
functions of the Government, under this theory, may be 
described as (i) to assure personal security of individuals like 
private property, entering into contracts, guarantee of henith 
and reputation, (ii) to protect individuals from foreign aggres- 
sion and depredation. 


This view resulted in many evils in economic and social 
field. It may have arisen ont of the biological dictuin of the 
survival of the fittest, but when applied to social phenomena 
its effects were not salutary. From 1750 to 1850 the doctrine 
was fashionable, but well before the middle of the 19th 
century it was being discredited in view of deplorable condi- 
tion created for factory workers in England. State interference 
, was, therefore, strongly advocated by many members of the 
parliament and a policy of protection was also advotated. 
Under the stress of the new economic forces laissez faire was 
discredited and ultimately given up. Even from the theoreti- 
cal angle its validity may be questioned. (i) Free competition 
may be useful when there is equality of bargaining power. 
Such a condition does not exist as the employer and the factory 
workers cannot be placed on the same footing. (ii) Individual 
is not far—sighted and has not always the capacity to know 
what he wants. A rush on the bank may result in the failure 
of the bank-—an undesirable end brought about bv motives 
of self-protection. 


The value of laissez faire cannot be overlooked. It 
stressed the undesirability of too much of state interference. 
An encouragement of individual initiative is an end which 
state, to some extent, should pursue. 


At present two views about the sphere of state are held. 
The Totatitarians hold the view that there is “ Nothing beydnd 
the state, nothing against the state, nothing outside the state.” 
The government has. therefore, to ensure the personal security 
of the individuals, determine their political rights and duties, 
protect their property, look after education and to maintain 
the family in the proper way. In the field of industry and 
commerce the influence of the state is equally all pervading. 
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The other school is wedded to socialistic ideal to be discussed 
later. Both these views have one thing in common viz. a 
positive state or a social service state in place of negative or a 
police state is the craze of the modern man. While some may, 
with the anarchists and the pluralists, question the validity of 
so much interference on the part of the state, the reasons for 
the increase of state activity are easy to understand. 


ti) With the imtroduction of large scale production and 
its patent evils like unemployment, quest for markets abroad, 
loss of touch between the consumer and the producer, the 
gtate bas to interfere to avoid crises. 


(ii) During the periods of turmoil like war state inter- 
ference increases and once the sphere of governmental activity 
is widened, it becomes permanent. 


(iii) Political theories like communism and socialism 
seek to remedy the maladjustment in economic life. This end 
can be achieved only if the state is strengthened so that it can 
hold its own against monopolistic corporations and other class 
organisations. 


(iv) Ina a_ountry like India if certain nation building 
activities ate neglected by the state it will recoil on the 
community. We know the evils of education left in the 
hands of proprietory institutions. At the same time Indian 
agricniture is the most primitive and the lot of agriculturists 
is deplorable under private management. If state were to 
come out boldly and nationalise all agricultural property, 
modernization will be easier and will yield as good sea as 
in Russia. 


In short, collectivist state appears a necessity in modern 
times, if the accepted purpose of the state is to be realized. 


CHAPTER VI 


TYPES OF CONSTITUTIONS. 
(i) Method of classification. 


Austin defines a constitution as “that which fixes the 
structure of the supreme government.” Thus a constitution 
fixes the interrelation between the three functions of govern- 
ment, viz. legislative, executive and judical. Dicey’s definition 
of calling the constitution the product of “all rules which 
directly or indirectly affect the distribution or the exercise 
of the sovereign powers in the state,’ further elucidates the 
nature of the constitution. If we take many other definitions 
into consideration, it would be clear that they have one point 
in common vig. constitution is suppgsed to fix fundamental 
principles of government. 


After reaching a general agreement abont the definition 
of constitution we start classifying the existing ones. Here 
many complications arise. The old method of classification 
on the quantitative basis has become an obsolete one. Thus 
Aritotle defined monarchy, aristocracy and polity in which 
power rested with one, a few or many. Even in the days 
of Aristotle it was realized that the number was an accidental 
factor and the classification, to be of any value, was to point 
out the ultimate repository of power and wealth. 


The modern approach to this problem has not yielded 
the desired result. ‘To call a particular constitution democratic 
means that the ultimate political authority ( sovereignty ) 
rests with the people. In dictatorship the power rests - with 
an individual and the power is denied to the people at large. 
In spite of this attempt at simplification one democracy differs 
from another just as two dictatorships are also not identical. 
_ Besides, even in democracy the sovereign authority enjoyed 
by the people cannot be exercised effectively by all. Democracy, 
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to be real, presupposes an equal economic status and to couple 
democracy with capitalism is to reduce democracy to a farce. 


Democratic constitutions are further sub-divided into 
Federal and Unitary. In a federal state the component parts 
have co-ordinate powers with the centre. Unitary state, on 
‘the other hand, may give considerable antonomy to the 
sub-divisions, but their status is subordinate to the central 
organisation. 


The second basis of classification is to call constitutions 
either rigid or flexible. Ina rigid constitution the method of 
altering the structure of the state is not permissible in the 
ordinary way in which the laws are enacted. In the case of a 
flexible constitution ordinary process of law-making is good 
enough for amending the form of the state. Even this plausible 
method of classification falls short of the ideal in view of the 
fact that purely rigid or definitely flexible constitutions are 
unknown to political philosophers. One may argue that the 
American constitution wa rigid one, but the Government of 
U.S. A. has, over and above, evolved many usages which have 
now become the part of the constitution of U.S. A. Similarly, 
in the flexible constitution of Great Britain many written 
documents like: the Magna Charta, Bill of Rights and the 
Reform Acts have given a fixed form to the constitutional 
practice. Thus the distinction between the flexible and the 
rigid, howsoever clear in theory, falls short when applied to 
existing constitutions. 


— 


The third basis of classification “is to classify constitu- 
tions as parliamentary or presidential ones. In the parlia- 
mentary constitution the executive is supposed to be subordi- 
nate to the legislature, whereas in the presidential type the 
executive and the legislature co-ordinate with each other. A 
close .analysis of this method of approach will reveal its 
weakness,for even in the parliamentary constitution of England 
the Cabinet’s ( executive ) power is on the increase. Its actions 
are not, from day to day, controlled by the legislature and in 
fact the executive's influence is more potent than that of the 
legislature. At the same time the president of U.S.A. or 
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France is not all in all and his deaisions have to embody the 


It is difficult to agree that the prime minister 


of England and the president of U.S. A. stand in bold contrast 


as compared to a dictator and the president of U.S. A. 


public opinion. 


Under the cireumstances the best way is to classify the 


states as under :— 
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This classification is .the simplest and should, in our 
opinion, find favour with those that seek to make constructive 
use of the common methods of classifying the forms of state 
in existence, 


{ti) Demecratic Government. 


Democracy as an early form of political organisation was 
general, but such a system could not survive the period of con- 
quest and migration. When social life became more complex, 
despotism appeared to be more serviceable than democracy, for 
the latter could not hold the people with varying interests 
together. Republics bad not been unknown in ancient times, but 
their success was confined to a limited period of time and place. 


We discern the traces of democracy in Athens which was 
of a direct type as the number of citizens was small. Unfortu- 
nately, this Athenian democracy was found to be inconvenient 
as people could not restrain their passions. When deciding 
matters or foreign policy its weakness was revealed. 


The Roman democracy, on the other hand, was imbued 
with the idea of imperialism. The distinction between the 
rulers and the rnled was clear and no system of representation 
was therefore evolved. 


.When we contrast the democracy of the Greek and the 
Roman times with our current notions, it is clear that (i) 
Representation was unknown in the ancient world. (ii) Accord- 
ing to Bryce “To a modern eye the strongest part of all this 
strange frame of government was the plan of leaving to chance 
the selection of nearly all officials except those generals for 
whom military skill was indispensable.” (iii) Class subordina- 
tion was also‘another feature of the ancient democracy. All 
were noton an equal footing. The distinction between the 
masters and the slaves as algo between the heads of the families 
and their dependants lent an aritocratic flavour to this demo- 
cracy. (iv) Many: of the characteristics we now attach'to demo- 
cracy were absent in the ancient democracy. All the powers 
were enjoyed by a few people instead of being properly divi- 
ded.. No distinction between the central aad the local govern- 
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ments existed. Over and abovw, no party system which is now 
regarded essential for the successful working of democracy 
existed in ancient times. (v) “‘ The modern democratic state 
exists for the sake of the individual; the individual. in Greek 
conception, lived for the state. ‘he ancient state recognized 
no personal rights; all rights were state rights; the modern 
state recognises no state rights which are independent of per- 
sonal rights.” 


The Medieval world was saved from the logical conse- 
quences of absolutism of the ancient period by the growth of 
feudalism. Feudalism is defined as ‘an organisation based on 
land tenure in which all men from the highest to the lowest 
are bound together by reciprocal duties of service and defence.” | 
Under this organisation the king was the first landowner of 
the kingdom the barons being his .colleagues. The barons 
gave land tothe tenantsand at the lowest rung of the ladder 
stood the serfs. In spite of the legal supremacy of the king 
feudalism, in effect, weakened the rigours of absolutism. 


It was during the medieval period that elective system 
originated in Western Europe under the inspiration of the 
church. The system of representation was made use of by 
the secular state for judicial, administrative, financial and ulti- 
mately for legislative business. 


In the 16th century the decline of parliamentary legisla- 
tnres was noticeable in all European states except England. 
Yet the victory of the new monarchy did not last long as the 
independence of the Netherlands, the American War of Inde- 
pendence and finally the French Revolution tore the veil from 
the face of absolutism and revealed its ugly features to the 
people. The first documentary constitutions were obtained in 
the latter half of the 18th century in U.S. A. and France. 
These served as beacon lights to future generations: The 
Industrial Revolution of England further enfranchised the 
middle classes and the workers and made them clamour for 
their political rights, The first Great war gave a further im- 
petus to this urge for democracy, as the avowed object for 
waging the war was to make world safe for democracy. At the 
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end of .the war several democratic states emerged ont of the 
“yuins of old despotic empires. Even in the east, which was 
supposed to have the weakness for despotism, democracy was 
tried with considerable success. 


iii) An estimate of democracy. 


According to the famous Greek historian Herodotus 
democracy is a form of government in which the ruling power 
of a state is legally vested, not in any particular class or classes, 
but in the members of the community as a whole. Lord 
Bryce is in complete agreement with this twenty-five hundred 
years old definition. According to Lord Bryce demogracy is 
‘‘a government in which the will of the majority of qualified 
citizens rule, taking the qualified citizens to constitnte the 
great bulk of the inhabitants, say, roughly, at least three- 
fourths so that the physical force of the citizens coincides with 


their voting power.” 


Viewed in a general way modern democracy has the 
following characteristics:— 


(i) A written constitution, (ii) Declaration of rights with 
a view to limit the sphere of government, (iii) Tacit under- 
standing to be governed by a majority vote, though minority 
rights are protected. (iv) A system of checks and balances 
under some kind of separation of powers, (v) Proper eduea- 
tional facilities with a view to make people politically conscions._ 


In spite of tall claims of democracy no complete expres- 
sion has yet been given to democratic ideal and democracies 
differ from one another considerably. The merits of democracy 


are as under :— 


(i) Democracy is not for the self interest of an indi- 
vidual, but of the commnnity asa whole. In this connection 
Laski’s critism of the curions amalgam of democracy and 
capitalism in England is worih noting. Granting the validity 
of the contention, an unabashed capitalist absolutism will bea 
worse evil, whereas under democratic form of government the 
rigours of capitalism may be, slowly and steadily, worn out. 
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(ii) Under democracy training in the art of government 
is not confined to one class, but is broad-based. An ample 
chance to every citizen is thus afforded. 


(iii) A patriotic feeling isthe natural result of every 
individual associating himself with the welfare of the com- 
munity. 


(iv) Democracy makes the political system stable, as it 
gives equal rights to all. “Inequality has ever been the breed- 
ing ground of all revolutions which have changed the face of 
the world.” says DeTocqueville. 


(v) Democracy promotes better life of citizens and puts 
them ona higher plane. “ When political institutions call 
upon him to bear a part in their working, he is taken out of 
the narrow circle of his domestic or occupational activities, 
admitted to a larger life which opens wider horizons, associated 
in new ways with fellows forced to think of matters which 
are both his and theirs ” says Bryce. 


Critics oi democracy have preferred many charges 
against it. Writers like Sir Henry Maine, Lecky, Bernard 
Shaw and H. G. Wells have pointed ont some of the glaring 
defects of democracy as it exists. Wecannot do better than 
summarise these charges in the words of Sir Henry Maine— 
** Democratic governments have been repeatedly overturned 
by mobs and armies in combination; of all governments they 
seem least likely to cope successfully with the greatest of all 
irreconcilables, the nationalists; they imply a breaking up of 
political power into morsels and giving each person an 
infinitesimally small portion; they rest upon universal 
suffrage, which is natural basis of tyranny; they are 
unfavourable to intellectual progress and the advance of scien- 
tific truth; they lack stability; they are governments by the 
ignorant and unintelligent.” 

Other critics mentioned above have followed the lead 
given by Sir Henry Maine. ‘The “ expert” argument against 
democracy falls to the ground, if we bear in mind that the 
end of the state is inseparable from the welfare of all and this 
welfare is to be determined by the people concerned. How- 
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soever ignorant the mass of people may be, their opinion is a 
better guide than the dictation ofa few self-styled experts. 
The second charge of irresponsibility against democracy is 
equally baseless. Asa matter of fact under democracy there 
ig more of team-work than under a system where people are 
made to believe that their role is very humble. There is less 
fear of revolution under democracy than under a system where 
people are denied the elementary right to make themselves 
heard by the government. ‘'he third charge of intolerance or 
monotony can be similarly dismissed, for, under democracy, 
we learn the art of tolerance more than under any other 
system. As for monotony. the march of events under democracy 
may not be very thrilling. bnt the interest shown by the 
public in the government is more continuous than under a 
system where they are rarely consulted. Our last defence of 
democracy is that it protects the people instead of merely 
honouring certain so called social virtues like efficiency, 
stability, etc. It is a well-known fact that power corrupts 
and absolute power corrupts absolutely. Under democracy 
the individual is sufficiently insured against absolatism and its 
attendant evils. 


The critics of democracy have done one useful service by 
pointing out the conditions under which democracy does not 
yield the best results. Ina society where education is at the 
lowest ebb democratic ideals by themselves will not give the 
best results. Similarly the people have to be very vigilant 
under the democratic system for it has been well said that 
perpetual vigilance is the price of liberty. Traditions have 
also to be built up by convincing the minorities and the 
framers of rules and reguiations that majority rule does not 
necessarily 'mean mob rule. Certain countries may prefer, 
owing to different traditions, forms of government other than 
democratic. But it is our firm belief that, if there is one 
uniform system which has the strongest claim at universality 
by virtue of a better promise, it is democracy alone. - 


(iv) Socialism. 


Socialism is opposed to the individualistic theory of the 
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state, which culminates in ¢apitalism and its attendant evils. 
The evils of capitalism can be enumerated as under :— 


(i) It results in inequality of wealth, income and opportu- 
nity. (ii) The worker is made a tool in the hands of the 
capitalist and loses all control over the organisation of 
production. (iii) Production is for profit and not for use. 
(iv) The employers and the employed become antagonistic 
instead of being willing partners in production. This results 
in insecurity. 


The socialists claim that these evils of capitalism can 
be avoided by (i) abolishing the private ownership of the 
means of production and with it discouraging the desire for 
private profit. (ii) An emphasis on central planning in place 
of individualistic planning is also put under the new system. 
The stand of the socialists is further elaborated by F. J. C. 
Hearnshaw who describes the essentials of socialism as “ the 
exaltation of the community above the individnal; the 
equalization of human conditions; the elimination of the 
capitalist; the expropriation of the landlord; the extinction of 
private enterprise; and the eradication of competition.” 


There are at present two schools of socialist thought-the 
revolutionary (communists and syndicalists); and the evoln- 
tionary (collectivists and guild socialists). Broadly speaking 
the revolutionary school has a faith in direct action for 
attaining its ends whereas the evolutionary school is wedded 
to the constitutional methods for bringing into existence the 
new society. 


These variants of socialism have not been given the 
wide scope afforded to democracy. In spite of the brilliant 
achievements of socialist Russia elsewhere the strength of 
socialism lies more in its theoretical approach to the problem 
of political organisation than its astounding success in actual 
practice. Yet the theory has survived the onslaught from 
unexpected quarters—by the democrats, fascists and the capita- 
lists-and has held itsown. Few serious thinkers will now 
take an objection to the method of approach of the socialists 
and therein lies the strength and validity of socialism. 
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(v) Communism. 


The essentials of communism are incorporated in the 
communist manifesto of Karl Marx, issned in 1848. Its princi- 
ples may be briefly summarized thus :-— 


(i) Adherence to the materialistic interpretation of his- 
tory. “In the social production which men carry on they enter 
into definite relations that are indispensable and independent 
of their will; these relations of production correspond to the 
definite stage of development of their material powers of produc- 
tion. The sum total of thege relations of production constitutes 
the economic structure of society — the real foundation on 
which rise legal and political superstructure and to which 
correspond definite forms of social consciousness.” 


(ii) Belief in the inevitability of class war as the interests 
of the proletariat and the capitalist class are antagonistic. 


(iii) Emergence of the theory of surplus value. ‘The 
surplus value arises because labour power produces values above 
the cost of tools, raw materials and the costs of its own sub- 
sistence. 

(iv) The evitability of a social revolution ending in the 
dictatorship of the proletariat is also advocated. 


(v) The disappearance of the state in view of the certain 
end of capitalism is foretold. It should be noted that this is a 
culmination, but “ the road to socialism lies through a period 
of the highest possible intensification of the state.” 


(vi) The new society will be organized on the principles 
of “from each according to his capacity, to each according to 
his needs.” 

Criticisin of the communist stand on every point is too 
obvious to need elaboration. It should, however, be noted 
that the theoretical objections, such as they are, will hardly 
hold water in view of the patent evils and dangers of capital- 
ism. 


: (vi) Syndicalism. 


Syndiealism is defined by Joad as “that form of social 
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theory which regards the trade union organisations as at once 
the foundation of the new society and the instrnment Whereby 
it is to be brought into being.” The method of a syndicalist 
differs from that of a communist in as much as the former be- 
lieves in direct economic action. The first step towards 
syndicalism is to organise labour unions by crafts and industries 
and of local labour councils. The end in view is: (i) to instal 
the producers as the controllers of industry, (ii)’ to make the 
state disappear in view of its redundancy. 


\ 

To summarise, in the words of F. W. Coker, Syndicalism 
as contrasted with other socialist schools, stresses “the social 
transformation to be sought by the proletariat must be a self 
transformation and that the institutions through which existing 
society is to be displaced by a new society are institutions that 
grow out of, and are built up by, the working class through its 
unaided efforts and in defiance of political authority.” 


The home of syndicalism has been France; the word 
syndicat in French means a labonr union. The chief exponent. 
of this theory were Soul (1847-1922) and Pellontier (1867-1901). 


' (vii) Collectivism. 


Collectivism is ronghly equivalent to state socialism or 
revisionism. Its method for the achievement of the object is 
democratic and peaceful and its principles are best exemplified 
in the explanation of the Fabian society’s motto. “For the 
right moment you must wait as Fabius did when warring 
against Hannibal, though many censured his delays; but when 
the time comes you must strike hard, as Fabius did, or your 
waiting will be in vain and fruitless.” 


The Fabian society claims among its adherents distinguish- 
ed persons lixe Bernard Shaw. H. G. Wells, Sidney and Beatrice 
Webb, Graham Wallas and Annie Beasant. These people be- 
lieve in the efficacy of propoganda with a view to prepare the 
public for the socialistic order of society. Parliamentary elee- 
tions have to be contested and later on socialistic legislation is 
to be taken in hand. In short, according to Coker, “the transfer 
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must be effected gradually, applied at any given time only to 
such industries as can then be successfully administered by the 
community, and, though without full compensation, yet with 
such relief to the expropriated individuals as may seem fair to 
the representatives of the community in the political depart- 
ment.” The programme of the labour party in power in Great 
Britain at present displays clear traces of Fabian ideology. 


viii) Guild Socialism. 


The theory of guild socialism has been popularized by 
G. D. H. Cole and S. G. Hobson. The structure of the society 
under guild socialism can be best summarised in the words of 
Appadorai - (cf. Substance of Politics.) ‘‘(i) There will bea 
guild for each industry administered by guild on behalf of the 
society. 

(ii) Consumers’ councils will co-operate with the bodies 
of producers to determine prices and costs. 


(iii) A common parliament will look to affairs common 
to all, such as defence and taxation. On this point, there is 
some difference of opinion, some thinkers suggesting a body 
representing the essential functional associations to regulate 


such matters. 


(iv) There will be local regional bodies to look after 
matters of common interest in the locality. 


(v) It hag faith in functional representation and points 
out defects of territorial representation.” 


In spite of the severe critism to which this approach has 
been subjected guild socialists have to be commended for their 
optimistic view of human nature. 


The above description gives a rough and ready picture of 
different trends of thought which go by the name of socialism. 
It should be noted that except for Soviet Russia no country of 
note has thrown itself fully into the’arms of socialistic doctrine. 
Such a criticism does not minimize the importance of socialism, 
for the old order is difficult to uproot. Progressive thinkers of 
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our time have fast begun to realise that if the political system 
is to be worth anything it must have socialistic pattern. The 
idea of property has been contracting from time to time and 
the process may have been imperceptible, but its continuity 
can be easily discerned. Today we have reached a stage when 
we have to make a conscious sacrifice of our social egoes and 
the sooner we do this the better it igs for us and for the state. 
Whatever brand of socialism we may choose to embrace, it 
would be a step in the proper direction instead of following’ 
the beaten path. 


A word about the method. We feel socialism should not 
be inextricably associated with totalitarianism. In our view 
socialism and individualism are not a8 antagonistic as they are 
made out to be. The socialistic ideal can be reached by demo- 
cratic and peaceful methods instead of pursuing the path of 
bloodshed and violence. The middle class can play its legiti- 
mate role in bringing about this change if it is to survive. In 
the last analysis it will have to give up its dubious role of a 
go-between and shall have to identify itself wholly with the 
masses. Socialism and democracy must make a common 
cause instead of quarrelling with each other. Their enemies, 
capitalism and fascisim are already worn ont and the victory of 
the progressive ideology is assured to it, provided it adopts the 
proper tactics to suit the circumstances. 

(ix) Fascism. -_ 

Fascism has been defined as a spiritual interpretation of 
history and as such stands in bold contrast with socialism 
whose approach is materialistic. The theory of fascism was 
given a logical shape and put in actual practice with consider- 
able success by Mussolini in Italy. ‘To-day, the theory of 
Fascisin will not claim many serious protagonists, but as a 
practical method of action it has been tried in Italy, Germany, 
Japan, Spain and several other smaller countries from 1920 to 
1939. To all appearances the II Great War has sonnded a 
deathknell of Fascism, but the last ditchers are difficult to 
root out and the theory may get another lease of life as the 
faith of many in capitalism has not been shaken. 
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Viewed objectively fascism repudiates : (i) pacificism, (ii) 
socialism, (iii) democracy and (iv) individualism. According 
to Mussolinj and many other writers on the subject “ war is 
to man what maternity is to a woman.” Many good results 
come out of the war and it has in many cases proved to be an 
effective leveller. Putin a blunt fashion, the theory does 
seem provocative and dangerons. but that humanity has used 
and is using the weapon of war to get redress for the grievan- 
‘ces, iga fact. ‘It should be noted that the fascists do not 
believe in perpetual strife. In fact they have evolved effective 
means to put down opposition within the state and withont, 
if possible. 

Secondly, fascism has launched a_ frontal attack on 
socialism. ‘I'he institution of private property is used not 
only asa useful instrnment by the fascists to achieve their 
ends, but in theory the fascists are of the opinion that private 
property and even capitalism are in the interest of the commu- 
nity asa whole. 

Thirdly, democratic form of government, such as we 
know it, is not palatable to a fascist. The very idea of 
equality of men is an anathema to a fascist. Framed as it is, 
society consists of different levels of intelligence and character, 
and to get the best results one wise man has to be encouraged, 
even if he is opposed by several fools. In Mein Kampf Hitler 
bas dubbed democracy asa freedom to*abuse, forgetting, of 
course, that even under fascism clever and unscrupulous 
demagogues can mislead the masses and maintain their posi- 
tion for some time. The Fascist will give unequivocal support 
to Carlyle’s idea-" Find in any country the ablest man that 
exists there, raise him to the supreme place and _ loyalty, 
reverence him; you have a perfect government for that 
country; no ballot box, parliamentary eloquence, voting, 
constitution building or other machinery whatsoever can 
improve ita whit. It is the perfect state, the ideal country.” 


‘It ig not necessary to repudiate the above contention 
word by word. We need only point out that the path thns 
laid ont has been traversed by many a tyrant and much human 
blood has been spilled to give the idea a fair trial. 
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Fourthly, the opposition of fascism to the theory of 
individualism under which each one chooses his own line of 
action is natural. Tothe fascist the state is an organism 
having ends, life and means of action superior to those of the 
separate individuals or groups of individuals which compose 
it. Thus, the state becomes totalitarian. ‘“ All within the 
state, none outside the state, none against the state.” In this 
scheme the individual is reduced to a cypher and can at best 
pursue a line of action chalked out by the state. 


\ 

Many other aspects of fascism i.e. the idea of racial purity 
and giving a humbler role to a woman have been objects of 
criticism. As our primary duty is only to make a note of the 
most salient features of the theory, those and many other 
aspects have to be dismissed with an observation that the 
fascists have indulged in sweeping generalisations—by depend- 
ing on a very few facts of human life and human history. 
The freshness of ontlook and optimism pervading socialism 
are significantly absent in the theory of Fascism. 


CHAPTER VII : 


THE EXECUTIVE. 
(i) Crown. 


Even undera Parliamentary government the executive 
occupies a key position. he crown still enjoys very wide 
powers in the British Constitution although the official acts 
of the king have been brought within the control of laws and 
customs of the realm. At this stage it is necessary to draw a 
distinction between the crown i.e. the office, and the king who 
ig an erstwhile recipient of supreme executive authority. 
When it is said, after the death of a particular king in 
England, “the king is dead, long live the king,” we mean 
that the individual wielder of authority is dead but long live 
the crown or the office which one monarch has transferred 
to another. 


The crown is regarded as the head of the government 
as illustrated by the fact that “ His Majesty’s government ” 
“His Majesty’s subjects,” ‘His Majesty’s ministers ” are the 
common terms used in connection with day to day conduct of 
businegs of the state. Arrests are also made in the name of the 
king. One might adjudge it as a survival of medievalism but 
the fact cannot be disputed. : 
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Many, if not all, the legislative functions have been lost 
by the crown and in matters relating to legislation the parlia- 
ment has become all-powerful. Even in the legislative sphere 
the crown wields considerable inflnence and orders-in-council 
can be issued by the crown though thesethave to be autho- 
rized by some act of parliament. In its relation to parliament 
the crown performs some very important duties. 


(i) The crown summons, prorogues, and dissolves parlia- 
ment and a new parliament is usually greeted by the monarch 
in aspeech from the throne. The king does not attend the 
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parliament in person and his speech is written by the prime 
minister. Even the views and opinions are those of the cabinet 
and as such the crown assumes very little responsibility in 
the pronouncement. In an exceptional case a particular king 
or qneen may use his or her initiative but such a_ practice is 
uncommon. 


(ii) The assent of the crown to laws is absolutely necessary. 
This is, however, a very formal’ affair as the king does not 
even read the measures and all the responsibility is assumed 
by the cabinet. 


It is even asserted that nnder the existing constitutional 
practice the king may be compelled to sign his own death 
warrant. Royal assent to laws cannot be withheld as an appeal 
may be made to the people in whom the sovereign power 
resides. An adverse vote against the crown may suggest the 
abdiction of the king andas such an immediate compliance 
to the cabinet decision is the safest course. 


In spite of the legal absence of royal authority in 
legislative matters the influence of crown may be brought to 
bear on the legislative matters in view of the intimate rela- 
tionship between the crown and the cabinet in’ general and the 
king and the prime minister in particular. 


(iii) The crown plays a very important role in admi- 
nistration :— 
(a) All important appointments and dismissals are 
made in the name of the crown and the crown 
acts as the titnlar chief of the executive. 


(b) Sir, Sidney Low may regard the crown merely 
as “a convenient working hypothesis” but in 
principle the crown governs England with the 
approval of the House of Commons. The crown, 
in particular, controls the foreign relations of 
Great Britain and sends detailed instructions to 
the ambassadors and ministers of His Britannic 
Majesty.” 

In practice all the powers of the crown are put into 
action by the prime minister and his colleagues. 
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(iv) The crown is regarded as the fountain of justice 
and honour. 


(a) In old days king actually set aside the decisions 

of law courts. The only survival of this judicial 

. supremacy of the crown is exemplified in the 

jurisdiction of the judicial committee of the privy 

council where the crown still functions as the 
court of last resort. 


The king cannot establish new courts not can he set 
aside the decisions of regularly constituted law courts. All 
important judicial appointment are made by crown though 
the judges enjoy power during good behaviour once they are 
appointed. The king is thus debarred from interfering with 
the working of courts of tht realm. The king still enjoys the 
prerogative of pardon but this can hardly be regarded as a 
judicial power. On the other hand we can class this as 
an executive interference with the penalties that follow 
conviction. . 


(b) he king announces the list of peerages and 
honours on this birth day and on new years day 
every year. Although the Prime Minister pre- 
pares the list and beares the responsibility of the 
announcement he is generally mindfn] of king’s 
sensibilities in making of the list. 


(v) The headship of church is vested in the crown after 
the Act of Supremacy in 1559. The official title of king of 
England is “ Geoge by the grace of God, Of Great Britain, 
Ireland and British Dominions beyond the seas, King Emperor 
of India, Defender of Faith.” Until 1919 the Parliament was 
the Legislative organ of the established church but after 1919 
the Church of England Assembly (Power) Act enables the 
National Assembly of Church of England to pass certain 
meagures which can be presented for Royal assent, if a resolu- 
tion to that effect is passed by both the Houses of Parliament. 
Controversies about ecclesiastical discipline can be heard and 
determined by the judicial committee of the Privy Council 
(Crown’s Court). 
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In spite of the above functions perfofmed by the Crown 
we have yet to justify the claim of monarchy for survival. 
The tangible services performed by the Crown are as under :— 


(i) Whenever the Cabinet resigns the whole executive 
authority returns to the Crown. 


(ii) The Crown may act as a peacemaker between warring 
political parties as the King stands aloof from partisan strife 
and can be depended on to act impartially. 


(iii) The Crown acts as a golden like of the Exhpire. It 
is unfair to expect that the far flung colonies and the dependen- 
cies would readily transfer allegiance to the President elected 
by the Britishers alone. 


(iv) In the diplomatic field the personality of the king- 
and his far-reaching influence are of immense value. The 
course of events can be appreciably diverted in one direction 
or another by the King holding definite views as Edward VII 
did. ; 

(v) The King and the Royal family set the standards of 
the nation because they are regarded as the head of the British 
Society. The matter may be adjudged as one dictated by mere 
sentiment but monarchy gives greater continuity to the feel- 
ing than presidency under which the head of the state changes 
more frequently. 


It is because of the above reasons that no serious pro- 
posals have been made for the abolition of monarchy and the 
Britishers have retained what we may calla glaring anachron- 
ism at the cost of half a million pounds yearly. Even the Labour 
Party, though republican in principle, allows the hereditary 
kingship to continne. The evident option of electing Presidents 
as in America for four years with considerable executive autho- 
rity, or as in France for seven years without power, will not 
be a change-for the better. The British people want to main- 
tain the unquestioned supremacy of Parliament and a President 
of the American type will naturally curb this unquestioned 
power and prestige of the Parliament and the people. The 
Presidentship of the French type will be worse than useless 
as the positive services performed by the British Crown cannot 
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be expected nor can.be performed by such a President. Under 
the circumstances the Kingship of the hereditary’ type has to 
remain. ; 


In Great Britain, the principle of primogeniture holds 
the field with one reservation. Female heirs do not succeed to 
the throne unless male heirs are lacking. The accession of the 
King is followed by éoronation but this ceremony has no legal 
significance. When the King or the Queen is under 18 a 
regency must be established under the headship of some adult 
relative of the king or the queen. The same practice holds 
true when the king or the queen is physically incapicitated. 
The legal fiction of the Crown’s authority is best displayed by 
the fact that a commission is authorized by the Parliament with 
the sole function of giving Crown’s assent to the regency act. 


In old days the Crown was expected to live on its own 
but now financial support is given by the Parliament. In the 
Civil list provision is made partly for specific purposesand partly 
in a lump sum which the monarch can spend as he pleases. 
The sum annually sanctioned amounts to £ 470,000. Consider- 
ing the importance of Crown in the working of the democratic 
constitution of England the cost of maintenance of monarchy 
is not prohibitive. 


Gi) The Cabinet. 


The Cabinet is spoken of as a committee of the Privy 
Council as also the great standing Committee of the Parliament. 
Although the Cabinet has no legal basis it acts as a guiding and 
directing force in Govt. The history of cabinet is interesting. 
The Curia Regis of the Norman kings was the progenitor of 
the Privy Council. The Curia Regis gave advice to the king 
and helped him with the routine work of administration. 
During the T'udor and the Stuarts periods the Privy Council 
became a powerful body and carried on administration through 
its yarious committees. In the time of Charles II the Cabal 
consisting of five Privy Councilors was found wore convenient 
than the unwieldy Privy Council. This was the beginning of 
the cabinet. The step was looked upon as tyrannical and 
arbitrary as the cabinet members gave advice tothe king with- 
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out consulting the Parliament. In due course a solution was 
found by establishing full parliamentary control over the 
cabinet. 


The independent existence of the Privy Council was not 
endangered and even to-day the Privy Council consists of about 
350 members consisting of men who have served or are serving 
the cabinet. -The whole of the Privy Council is called only at 
the time of the coronation and in normal times three gq 
four assemble to do business for the whole. The business of 
the Privy Council is of a formal nature and consists of adopt- 
ing orders in Council which the cabinet has already agreed 
upon. 


Until the end of the 17th century the cabinet members 
were chosen from both the political parties. In 1697 the 
cabinet known as Sunderland’s junto enjoyed the confidence 
of the dominant party in the parliament. This practice was 
followed by Queen Anne and the Hanoverian succession put a 
seal on this practice. The work of the first prime minister of 
England Walpole (1721-1742) may be noted in this connection. 
(i) He presided over the meetings of the cabinet and thus the 
king’s presence was no more required, at the cabinet meetings. 
(ii) Ministers were to enjoy the confidence of the parliament and 
if they became unpopular they ceased to be cabinet members. 
Walpole resigned in 1742 because he felt he had lost the con- 
fidence of the parliament. He could have continued ag he stil] 
was the favourite of the king but he did not choose to depend 
on royal favour. (ii) Walpole chose his colleagues and enforc- 
ed the principle of collective responsibility. The restoration 
of royal authority over the cabinet was foiled by public 
opinion when George HI wanted to play to part of a “ patriot 
king.” 


t 
In the days of Walpole the size of the cabinet used tu be 
from seven to ten members but the present strength of the 
cabinet is about twenty. During the I Great War it was found 
that quick decision could not be reached by this body hence a 
war cabinet of five (later six) members was created in 1916. In 
1919 the cabinet of twenty members was once more restored. 
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The Ministry consists of over fifty members of parlia- 
ment who are chosen to hold important administrative posts of 
a political nature. These ministers resign with the resignation 
of the cabinet. This ministry does not meet as a body and 
has no collective functions. Only some twenty members of 
the ministry who meet and deliberate are called cabinet 
ministers. The Prime Minister is the head of the ministry, the 
cabinet and the government. 


¢ Pe 
The king has very little discretion in the choice of his 


prime minister as he is the leader of the dominant party in the 
parliament. Once called by the king, the Prime Minister 
nominates his ministry and cabinet and tries to make the best 
choice under the circumstances. The ministers have to be 
members of the parliament but not necessarily at the time of 
their appointment. Ifa person is not a member of the Parlia- 
ment and ig nominated asa minister a constituency is made 
vacant for him so that he can contest it successfully. 


Until 1919 a minister had to vacate his seat in the 
House of Commons and go back to his constituency for 
re-election. After 1919 the acceptance of a ministeral post 
within nine months after the issue of the writs for a general 
election does not compel the new minister to vacate his seat. 
The proportion of commoners has been on the increase in 
the ministry. 


The distribution of portfolio is. a difficult task. The 
Prime minister usually takes the position of first lord of 
treasury as it has no duties and the Prime minister is thus 
left free for giving a lead to the ministry. The Prime 
minister draws his salary by virtue of holding one portfolio 
or another. The Ministerial salary ranges between £ 2000 and 
£ 10,000. 


The chancellor of the exchequer is next in importance 
to the Prime minister. As every financial measure including 
the annual budget is debated inthe lower chamber the 
chancellor of exchequer is invariably a member of the House 
of Commons. Next in importance are the Secretaries of State 


67 


i.e. for Foreign Affairs, War, Air, Home affairs, Dominions 
and Colonies “and India. The other important portfolios are 
those of Trade, Health, Education, Land etc. 


The cabinet meets once a week or oftener at 10, Downing 
Street or in the Prime Minister’s room in the House of Commons. 
Until 1917 no secretariat was attached to the cabinet but after 
that date the informal character of cabinet deliberations was 
given up .by attaching a secretariat to it. No quorum is 
needed to do business in the cabinet and’ even the Prime 
Minister can act for the whole. The Prime Minister is not bound 
by the decision of the cabinet but he generally carries his 
colleagnes with him. At the present time the cabinet has 
assumed leadership in legislation, for matters of importance 
come through it for passage. 


Mpristerial responsibility :—(i) The Ministers have to 
assume responsibility,for all acts done in their departments 
and have to answer questions in the House of Parliament to 
which they belong. (ii) The ministers are also responsible 
to the Crown and have to consult the king or the queen before 
taking a definite step. (iii) The ministers are also responsible 
to one another and have to take their colleagues in confidence 
before they take a major decision. (iv) Lastly, the essence of 
ministerial responsibility consists in ministers being made 
responsible to the House of Commons and the Parliament. 
The ministry goes out of office on losing confidence of the 
House of Commons. 


There are several ways of ousting a ministry. A 
nominal reduction of salary or an important amendment toa 
bill might result in the cabinet making an appeal to the 
people. Cnce the verdict is given by the people the result has 
to be accepted even without the parliament actually meeting. 


Single party cabinets are, the rule and work successfully. 
In time-of emergency coalition ministries are formed and have 
worked successfully until the unusual state of affairs lasts. 


iti) The Civil Service. 


The executive functions of the British government are 
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supervised by the ministers but the actnal day to day work is 
carried on by the civil servants. The ministers are generally 
unacquainted with the technicalities and details and get their 
work done by the civil servants who are experts and have 
considerable experience. While the responsibility is assumed 
by ministers concerned who represent the democratic and the 
popular element in the government the civil servants are 
experts and bureaucrats who actually do the work. 


The political staff of England consists of sixty to seventy 
ministers nnder whom nearly three lakh civil servants work in 
different capacities. These civil servants are recruited on the 
result of civil service examination held every year. An age 
limit is prescribed so that young men and women with univer- 
sity degrees can compete on an equal footing. Once appoint- 
ed, the civil servants are promoted on the basis of merit and 
seniority and hold very important offices. Before the Competi- 
tive system came into vogue a lot of nepotism was in evidence 
in all departments of the state. This practice made the 
administration weak. In 1853 the system of open competitive 
examination was advocated and the new system was extended to 
other departments of the state in 1870 and thereafter. 


In Great Britain nearly all posts, about 185,000 in 
number, are filled as a result of the competitive examination. 
To conduct the examination a civll service commission of three 
members is appointed by the Crown. In the case of confi- 
dential and specialized posts as algo the appointment of routine 
officers like porters and janitors the civil service commission 
has no voice. The civil service examination is very stiff and 
as the age limit is fixed at twenty four middle aged men and 
women do not rush after failing in other walks of life. New 
blood is thus infused in the executive department of ,the 
government. x 4 


The civil servants are debarred from taking part in politics 
though they retain the right to vote. There is no spoils system 
as in America and the civil servants in. Great Britain enjoy a 
permanent tennre of office. This stability is a valuable asset 
in view of the unstable nature of the political scene. Good 
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people are generally drawn into the ranks of civil service due 
to the seenrity of service. 


The civil servants are sheltered behind a screen of ano- 
nymity and as such no minister can throw the blame at the 
door of civil service. Most of the power inthe executive field 
belongs to the civil servants while leadership is assumed by 
the ministers. When questions are put to the ministers in the 
parliament the civil servants prepare answers for the ministers. 
Thongh indispensable to the ministers, the civil servants dictate 
neither the substance nor the style of the parliamentary utter- 
ances of their chiefs. A permanent under secretary belonging 
to the civil service is attached to every department but as far 
as the parliamentary work goes the political under secretary 
enjoys greater freedom of deliberation with his chief. It ig 
only when the minister is indifferent to his work that the civil 
servant ensures a minimum efficiency by giving proper advice 
‘to hig departmental chief. 


CHAPTER VII | 


THE LEGISLATURE. 
(i) The House of Lords. 


Under the parliamentary system of government in 
Great Britain the legislative functions are performed b7 two 
chambers of legislature called the Honse of Lords and the 
House of Commons. Whereas the House of Lords represents 
the old families and the landed aristocracy of Great Britain, 
in the House of Commons middle class and the labourers are 
represented by a system ‘of election. The House of Lords 
consists of some 700 members of which more than 600 are 
English peers, sixteen elected for each parliament by whole 
body of Scotch peers, twenty-eight Irish peers, and six lords 
of appeal appointed for life for judicial duties. There are 
five gradations in the British nobility viz. dukes, marquises, 
earls, viscounts and barons and the king is authorized to 
create any number of peers‘at his will. 


Members of peerage have no vote at parliamentary 
election and sit and vote in House of Lords. The House of 
Lords is presidedover by the Lord Chancellor who is appointed 
by the Crown on the advice of the Cabinet. Attendance at 
the sittings of the House is very thin, three constitute a 
quorum thirty are required to be present in order to pass 


any law. 


In addition to being a legislative chamber the House 
of Lords is a court of last resort though this work is done by 
‘law lords.” The House of Lords also hears and determines 
the impeachinents brought before it by the House of Commons. 
ss of the bills begin their journey in the House of Commons 
but no restriction is placed to introduce a bill in the House of 
Lords in the first instance. The Act of 1911 has curtailed the 
powers of the House of Lords considerably :— 
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(i) Money bills passed by the Commons should become 
law one month after their passage irrespective of the opinion 
of the House of Lords. Whether a particular measure is to be 
classed as a money bill or not is to be decided by ‘the Speaker 
of the House of Commons. 


(ii) Any public bill passed thrice in the House of 
Commons, and the interval between the first and the third 
reading being at least two years would automatically become 
law after receiving Crown’s assent. 


(iii) The maximum duration of the parliament is 
reduced from seven years to five years. 


Following the check put on the powers of the House of 
Lords various plans for the reform of the House of Lords have 
been put forward. Thése plang f6und very little favour in view 
of the fact that the House of Lords is regarded as an anomaly 
and some people go a step further in asserting that the bicame- 
ral system is not a necessity. In spite of the theoretical objec- 
tions to the existence of a chamber of the type of House of 
Lords we may note the special work done by it :— 


(i) The House of Commons works under special rules 
limiting debate hence the House of Lords examines and revises 
the bills sent to it. 


(ii) Even under the 1911 act the House of Lords calls a 
halt so that the public is given an opportunity to revise its 
opinion if new issues of law, constitution or custom are raised. 


(iii) A fuller discussion on foreign policy is made 
possible without endangering the fate of the government. In 
the lower chamber such a levity would recoil on :the govern- 
ment. The House of Lords contains some of the leading states- 
men, industrial, magnates, scholars and bankers in the king- 
dom and is sometimes called “the Westminster Abbey of liv- 
ing celebrities.’ As such the full dress debates in this House 
are of a very high order. 


(iv) In majority of democratic countries double chambers 
are the rule hence no useful purpose is served by abolishing 
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‘the upper chamber, howsoever unrepresentative it may be. If 
the utility of the House of Lords is sought to be increased by 
reforming it the powers of the House of Commons may be 
curtailed. Under the circumstances, it can still be said that 
the “House of Lords does nothing in particular and does it very 
well” ie, it does not itch for unnecessary interference. 


(ii) House of Commons, 


The House of Commons is composed of some 600 mem- 
bers representing different constituencies created on the basis 
of population. The members assemble after a general election 
and select a Speaker. Thereafter, the speech from the throne, 
written by the prime minister, is read by somebody designat- 
ed by Crown or by king in person. Immediately after the 
address in reply is given and then the House is ready to plunge 
into the routine business. 


Forty members constitute a quorum but sometimes busi- 
ness ig done with fewer than forty members present. The 
Speaker does not necessarily pay any attention to the quorum 
requirements unless some member asks for a count. 


The Speaker is proposed by a member of the House and 
seconded by a member of opposition. The election is made 
for life and there is generally no contest. The Speaker ceases 
to be a party man from the moment he takes the chair. He 
receives a salary of £ 5,000 a year, has an official residence in 
the Westminster palace and gets both pension and peerage 
when he retires. Being an exile from politics he obeys certain 
well-established principles when giving his casting vote. If 
it ig matter for reconsideration or defeat of a measure the 
speaker would vote for reconsideration. If a tie comes on a 
proposal to adjourn the debate the speaker votes “ No.” While 
voting the speaker can consult the clerk who is conversant 
with the parliamentary procedure. No appeal can, however, 
‘be made against the decision of tne Speaker of the House of 
Commons. 


Questions are put to the ministers concerned in the 
House of Commons. The regular sittings of the House are on 
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Monday, Tnesday and Wednesdays at 2-45 P.M. but on Friday 
the House meets at eleven in the forenoon. Fridays are reserv- 
ed for private motions, petitions and notices and the siting on 
this day closes at 4-30 P.M. The question hour in the House 
is the most lively and answers to the questions are prepared by 
the subordinates of the ministers. For the preliminary work 
of legislation committees of various types are appointed. 


9 

Gi) Six standing committees dealing with definite classes 

of bills are created at the opening of the parliamentary session 
and continue until the parliament,is prorogued. 


f 
(ii) Select committees are appointed to gather informa- 
tion, examine witnesses, consider and report upon individual 
measures which involve new principles. 


(iii) Sessional committees are appointed with a view to 
deal with certain matters like the examination of petitions for 
a single session of the parliament. 


(iv) The most important committee with a valnable 
out-turn of work is called the committee on private bills. 


(v) Lastly, the committee of the whole House is formed 
when the speaker leaves the chair and a staunch party man is 
chosen to preside. After this arrives at a decision the speaker 
takes the chair and the House proceeds to adopt its own 
recommendations. 


All the above cummittees, except the last, are chosen by 
a committee of selection consisting of eleven members named 
by the Honse at the beginning of the parliamentary session. 
The membership is fixed by the prime-minister and the leader 
of opposition. 


Though the cabinet is not ranked as a committee yet it 
can be classec as such. Its approval is needed for the passage of 
bills. In view of the importance of the work of the committees 
and the cabinet it can be justifiably argued that munch of the 
serious work is not done by the House of Commons. On the 
other hand, except for the casting of votes, the House of Com- 
mons as a body has very littlé hand in framing the bilts that 
come before it. 


74 


(ii) The Franchise. 

According to John Stuart Mill “the ideally best form of 
government is that in which sovereignty, or supreme control- 
ling power in the last resort, is vested in the entire aggregate 
of the community.” In spite of the ideal thus set suffrage is 
not enjoyed by everybody even in the democratic constitution 
of Great Britain. 


During the medieval period only the upper strata in 
society like the earls, barons, bishops and abbots were repre- 
sented in the Witan and the king’s Great Council. After the 
12th century this system of *representation was widened. In 
1429 it was decided that none should vote in the counties 
except those who held freehold land with the rental value of 
atleast forty shilings a year. These people determined parlia- 
mentary elections antil the first reform act of 1832. Suffrage 
in the towns was similarly restricted but the people did not 
think it worthwhile to fight for political rights until the 
beginning of the industrial revolution. 


In 1832 the population of England was about twenty four 
million but the people enjoying suffrage were less than a 
million. Over and above the rotton boroughs and pocket 
boroughs made the system more oligarchical. Selling of 
votes was very common and the “ new rich” and the nabobs 
paid £ 3,000 and over for a seat in the parliament. Votes 
were also sold to the highest bidders and in the last hour of 
polling the price of a single vote rose from £ 20 to £ 30. 

The reform act of 1832 redistributed some 150 seats and 
widened the suffrage in the towns by conceding the right of 
vote to residents paying £ 10 annually as rent. Later on the 
Chartists wanted to go a step further by demanding manhood 
suffrage, equal constituencies, vote by secret ballot, annual 
elections and several other sweeping reforms. The second 
“reform act of 1867 took away more seats “from smaller consti- 
tuencies and gave them to larger ones. Vote by ballot was 
conceded in 1872, followed by single day election and suppres- 
sion of corrupt practices in 1883. The suffrage wag further 
extended to agricniturists in 1884 and redistribution of seats 
was made in 1885. * 
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From 18835to 1918 voting was related to ownership or 
occupancy of property and sailors, labourers, domestic servants 
and women were excluded from the enjoyment of an elemen- 
tary political right. The parliamentary act of 1918 songht to 
remove, some of these anomalies. In accordance with the 
provisions of this act (i) distinction between country and 
borough suffrage was removed and seats in House of Commons 
were increased to 615. Every member of the House of 
Commons thus represents approximately 70,000 people in 
counties or boroughs. (ii) A Limit was placed on plural 
voting except in the case of universities. (iii) Women who 
had attained the age of thirty were given the right of vote 
whereas males enjoyed suffrage if over 21 years inage. <As 
women were likely to outnumber men after the I Great War 
they were required to be either occupants of property or 
wives of occupants. 


In 1928 this political masculinity clause was removed 
and men or women having attained the age of 21 were entitled 
to vote. This added five million more names to the voters 
list. Under this arrangement 27 million people have a right 
to vote and moreover women outnumber men by two million 
in the voters list. : 


To-day, all British subjects with six months residence in 
Great Britain enjoy the right of vote. Criminals, idiots, 
aliens, paupers and peers are alone disqualified from voting. 
To summarise, from 1832 to 1867 one sixteenth of population 
was enfranchised. From 1867 to 1885 the right of vote was 
extended to one-twelth of the entire population. From 1885 
to 1918 one seventh and from 1919 to 1928 one-third of the 
population of Great Britain got the right of vote. Under the 
equal franchise act of 1928, 55% of the population of Great 
Britain is allowed to take active part in election. Thus 
within a century the electorate has increased from 4% to 55% 
of the population. 


(tv) Party system. © 


Democracy is made possible only ander social conditions 
where people are politically conscious. In the development : 
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of this political consciousness party system has been found 
very usefnl. In spite of the rise of some one party states the 
effectiveness of political machinery is considerably iricreased 
if in the state more than one political party exists. Unless a 
conscious effort at levelling differences in outlook and idealogy 
is made plurality of political parties is a rule under all forms 
of political organisations. 


At the present time there are three main political parties 
in England. The liberals and the conservatives are not at 
loggerheads, as they used to be. Both of them agree on main 
principles of foreign and colonial policy. Besides, Irish issue, 
on which differences between the liberals and the conservatives 
widened, has closed. The party differences are based on 
different grounds now. 


, 

(i) he conservatives are protagonists of the established 
church of England and in consequence they favour schools 
under ecclesiastical management. The labourites and the 
liberals fayour the public schools and want to withhold money 
from private and in particular Church schools. In addition they 
emphasize vocational and technical as against religious education. 


(ii) On fiscal questions the conservatives are protec- 
tionists and believe in imperial preference. The Jabourites 
and liberals are “unrepentant free traders.” 


(iii) ‘I'he conservatives stand for peerage and in social 
legislation both liberals and conservatives agree in principles 
but their pace naturally differs. The labourites are against 
individualism and believe in the nationalization of industry. 
To-day the liberals and the labourites are drawn nearer to each 
other. 


During the nineteenth century and before there were only 
two political parties. The English political scene has become 
more colourful and complex with the rise of a third party (the 
labour party). The reasons for the rise of the labour party are 
as under :— = ase ' 


> 


(i) It commands wide appeal specially among the in- 
tellectuals because a spirit of idealism pervades its programme. 
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(ii) The labour party does not only denounce but hag a 
constructive side. Altruism, nationalism and patriotism are not 
foreign to it. 


(iii) The party hag an excellent organisation and a strict 
discipline is enforced on the members. The loose political 
organisation is turned into an effective political machine by 
adopting thorough methods. 


As a result of a successful propaganda and a wider 
appeal the labour party came out successful in the 
Parliamentary election of July, 1945. The labour polled 12, 
the conservatives 9, and the liberals one million out of a total 
of over 24 million votes cast. <A significant change in domestic 
as well as foreign policy is clearly discerned after the lakour 
party took the reins of the government. Many of the misgiv- 
ings and misunderstandings about the Parliamentary system 
of Government will, it is hoped, be cleared ag a result of the 
vigorous activity and originality displayed by the party in 
power in Great Britain. 
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